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SUPREME COURT. 
APPELLATE CIVIL. 


Before Mr. Justice Bijan Kumar Mukherjea, Mr. Justice 
N. H. Bhagwati and Mr. Justice B. Jagannadhadas. 





THE CENTRAL NATIONAL BANK LTD. Crvir. 
` V. , 5 
THE UNITED INDUSTRIAL BANK LTD.* c 


e November, 36. 


Sale of Goods Act—Section 30(2}—Agreement to sell—Buyer in possession 

of the goods—Rights of the bona fide transferee for consideration with- 

. out notice of seller's len—Consent of the seller, import of—Censent 

obtained by fraud or misrepresentation, good ‘binding consent within 
Section 3o(a) of the Indian Sale of Goods Act. 


Sale of Goods Act, Section 3o(ay—Posscssion of goods by ihe buyer without 
the seller's “ consent "—Goods transferred by the buyer—In such cases, 
transferee for value without the seller’s lien, not protected by Section 
30(2) of the Sale of Goods Act. 


The word “ consent” as used in Section 30(2) of the Sale of Goods 


Act means ‘‘ agrecing on the same thing in the same sense "' as defined in 
Section 1g of the Indian Contract Act. ; 


A consent induced by false representation may not be a *' free consent, ’ 
but it can nevertheless be real, and ordinarily the effect of fraud or mis- 
representation is to render a transaction voidable only and not void. If 
an innocent purchaser or pledgee obtains goods from the person in” possession 
thereof, whose possessory right is defeasible on the ground of fraud but 
had not actually been defeated at the time when the transaction took place, 
there is no rcason why the rights of such innocent purchaser or pledgee e 
- should not be protected. The right in the possessor or bailee in such 
cercumstances is determinable no doubt but so long as it is not determined 


* Civil Appeal No 32 of 1953 from the Judgment and Decree dated the 
rath Maich 1951 of the High Court of Judicature at Calcutta (Harries C.J. d 
and Banerjee J) in Appeal from Original Decree dated the 21st March 
1950 of the Calcutta High Court in its ordinary original Civil Jurisdiction 
in Suit No. 1112 of 1946, 


& 
e 
. 
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CIVIL. it ıs sufficient to enable him to create little ın favour of an innocent transferee 
for value without notice. 
1953- . : 
— The position, however, 1s entirely different if the fraud committed 
The Central is of such a character as would prevent there being consent at all on the part 
National Bank of the owner to give possession of the goods to a particular person. In 
Ltd. such cases, the owner can never have consented to the possession of goods, 
v 


. and the so-called consent being not a real consent is a totally void thing in 
The United Jaw. 


Industrial Bank 
Ltd. 


—— 


'The position, thercfore, is that when the transfer of possession 15 void- 
able merely by reason of its being induced by fraud, which can be rescinded 
at the option of the owner, the consent which followed false representation 
is a suffitient consent within the meaning of Section 30(2) of the Sale of 
Goods Act. But where the fraud induced an error regarding the identity of 
the person to whom or the property in respect of which possession was 

. given, the whole thing 1s void and there is no consent in the sense of 
agreement of two pcisons or the same thing in the same sense. Even if the 
owner was induced by to part with the goods by fraudment nusiepresenta- * 
tion he must yet be held to have consented to give possession; and the fact 
that the receiver had a dishonest intention or a preconcerted design to steel 
or misappropriate the goods and actually misappropriated them, may make 
him lable for ciiminal offence, but the consent of the owner actually given 

a connot be annulled thereby 


November, 26 


Appeal by the Plaintiff Bank. 


Suit for a declaration that the Plaintiff-Bank acquired the 
rights of a pledgee in respect of certain shares in two companies. 


The material facts will appear from the judgment. 


P. C. Mullick and A. K. Dutt for the Appellant. 
Sankar Banerjee, B. Das and S. N. Mukherjee for the, Res- 
pondents. 


The judgment of the Court was as follows: — 


B. K, Mukherjea, J.:—This appeal is directed against a 
judgment and decree of an appellate bench of the Calcutta 
High Court dated the 12th of March 1951 reversing, on appeal, 
the decision of a single Judge of that court passed in Sut No. 1112 
of 1946, è 
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The suit, out of which this appeal arises, was commenced 
by the Central National Bank Limited, the appellant before us, 
in the Original Side of the Calcutta High Court, for a declara- 
that that the bank acquired the rights of a pledgee in respect 
. of two blocks of shares in two companies, to wit, the Indian 
Iron and Steel Company Ltd. and the Steel Corporation of 
Bengal Ltd. and was entitled to sell the shares in enforcement 
of the pledge. ‘There was a claim for recovery of possession of 
these shares and also lor damages alleged to have been suffered 
by the plaintiff by reason of wrongful denial of its title by the 
defendant bank. 


The shares, to which the dispute relates, are 800 in number 
and admittedly they were the property of one Radhika Mohan 
Bhuiya, the defendant No. 2 in tbe suit. Sometime in Febru- 
ary 1946 Bhuiya agreed to sell these shares to one Dwijendra 
Nath Mukherjee for the price of Rs. 38,562/8/-. On 14th 
February 1946, Bhuiya sent these shares along with the relative 
transfer deeds to the defendant bank with instructions to deliver 
over the share certificates and the transfer deeds to the purchaser, 
against payment of the entire consideration money stated 
above. On the 18th of February following the defendant 
Bank directed one of its officers, to wit,  Nilkrishna 
Paul to see Mukherjee at his office and hand over 
to him the shares after receiving from him a pay order 
for the sum -of Rs. 38,562/8/- signed by the Punjab 
.National Bank. In accordance with this direction, Paul went 
to the office of Mukherjee and saw him at his chamber at about 
11 a.m. in the morning. Mukherjee asked for the shares, but 
Paul refused to make over the share certificates to him unless 
the pay order was given. Mukherjee then said that he wanted 
to have a look at the shares and the transfer deeds just to satisfy 
himself that they were all right. After that Paul placed the 
shares and the transfer deeds on the table. Mukherjee examined 
the share certificates one after another and when he was about 
to leave the chamber along with the share certificates and the 
blank transfer deeds, Paul raised an objection and asked him 
not to go away without giving him the pay order. Mukherjee 
then said to Paul: “Iam going out to get the pay order; it is 
ready. You take your'seat; I am coming." With these words 
Mukherjee went out of his chamber and did not return there- 


The Central 
National Bank 
Ltd. 

v. 

The United 
Industria] Bank 
Ltd.. 

B. K. 
Mukherjea, J. 
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CIVIL. after. It appears that he went straight to the office of the 

$ m plaintiff bank and piedged the shares with it, taking an advance 

co. of Rs. 29,000/- in terms of an agreement which was previously 

The Central arrived at between them. What happened in substance was — 

National Bank (hijs: Mukherjee gave a cheque for Rs. 100/- with which an 

Mtd, account in his name was opened for the first time with the plain- 

The United tiff bank, and.the advance of Rs. 29,000/- was given to Mukherjee 

Industrial Bank Dy way of overdraft on this current account. Mukherjee also 

Ltd. executed a promissory note for the said amount in favour of 

re the plaintiff. It is the common case of the parties that 

uic. : ; Mukherjee has not been heard of since then and his present 

''' whereabouts are unknown. Coming now to Paul, the delend- 

ant's officer, after waiting vainly for Mukherjee, he had no other 

alternative but to come back to his office and inform “his 

superior officer of all that had happened. A complaint was 

then lodged with the police on behalf of the defendant bank. 

The cheque, which was given to the plaintiff by Mukherjee, was 

dishonoured when it was presented for payment. ‘The plaintiff 

bank thereupon wrote a letter to Mukherjee demanding payment 

of the loan at once and threatening to sell the shares in case of 

default. As no reply came from Mukherjee, the plaintiff sold 

these shares through a broker named Jalan. Jalan took deli- 

e» very of the shares and gave the plaintiff a cheque for Rs. 16,000 

- in part payment of the price. The payment of the cheque, how- 

ever, was stopped and the police, who had already taken the 

matter in hand, took possession of the shares. As Mukhesjee 

could not be traced, a criminal case was started against an elleg- 

ed accomplice of his, named Shaw, but this proved unsuccesstul 

and Shaw was acquitted. The defendant bank, who had paid 

the full price of these shares to Bhuiya, then presented an appli- 

cation to the Magistrate, praying that the shares might be re- 

turned to it on the ground of its being the owner thereof. On 

getting information of this application, the plaintiff bank 

instituted the present suit, the allegation in sobstance being that 

the plaintiff being the pledgee of the shares was entitled, in law, 

to the possession thereof. As has been stated already, Bhuiya 

having been paid off by the defendant bank, had no further 

interest in the litigation. The fipht was thus entirely between 
the two banks. 

It is not disputed that Mukherjee did not acquire any 

legal title to the shares. “There was only an agreement tor sale 
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between him and Bhuiya, and under the terms of the contract Crvi. 
the property in the shares could not pass to him till the price . eU 
was paid. The plaintiff bank, therefore, was not a pledge of the 1953. 
Shares from the real owner. It rested its claim entirely upon The Central 
the provision of section 30(2) of the Indian Sale of Goods Act, National Bank 


the language of which is as follows: — Dus 
v. 
é MA The United 
l Where a person, having bought or agreed to buy jndustrial Bank 
` goods, obtains, with the consent of the seller, possession ot Lid 
the goods or the documents of title to the goods, the deli- E 
B. K. 


very or transfer by that person or by a mercantile agent 
acting for him, of the goods or documents of title under 
any sale, pledge or other disposition thereof to any person 
receiving the same in good faith and without notice of any 
lien or other right of the original seller in respect of the 
goods shall have effect as if such lien or right did not 
exist." 


Mukherjea, J. 


The plaintiffs case was that it received the shares by way 
of pledge in good faith and without notice of any defect in the 
title of Mukherjee who had agreed to purchase these shares 
from Bhuiya and had actual possession of the same with the 
consent of the seller. Consequently, the pledge would be effec- 
tive under the provision of section 30(2) of the Sale of Goods 
Act in the same way as if the right of the original seller did not 
exist. 


The contention of the defendant bank on the other hand 
was that Mukherjee was not in possession of the shares with the 
consent of the seller, nor was the plaintiff a bona fide pledgee 
without notice of the defect of title. The whole controversy 
thus centered round the point as to whether on the facts that 
transpired in evidence, the plaintiff bank was entitled to avail 
itself of the provision of section go(s) of the Indian Sale of 
Goods Act. Mr. Justice Sarkar of the Calcutta High Court, who 
tried the suit, decided this question in favour of the plaintiff. 
The learned Judge was of opinion that Mukherjee had obtained 
possession of the shares with the consent of Bhuiya or rather 
his agent, the bank officer, within the meaning of section 30(2), 
Indian Sale of Goods Act, and it was not at all material for 
purposes of this sub-section that the consent was induced by 
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fraud of Mukherjee or that his act amounted to an offence ol 
‘larceny by trick’ according to English law. It was further 
found that the plaintiff acted in good faith without notice of 
any defect of title; and in view of these findings the trial judge 
decreed the plainuft’s suit. 


There was an- appeal by the defendant against this judg- 
ment which was heard by a bench consisting of Trevor Harries, 
C.J. and Banerjee, J. The learned Judges allowed the appeal 
and reversed the judgment of the trial court holding that the 
defendant’s agent never consented to Mukherjee’s obtaining 
possession of the shares as buyer. There was no intention to 
give delivery at all. It was.Mukherjee, who took the shares and 
bolted and " his act was an much theft as uf he had taken them 
out of Nilkrishna Paul’s pocket.” It is against this decision 
that the present appeal has come before us at the instance ol the 
plaintiff and the point for consideration is, whether the view 
taken by the appellate bench of the High Court is right? 


Mr. Mullick, who presented the appellant’s case with com- 
mendable fairness and ability, has argued before us that on the 
facts of this case the appellate court ought to have held that 
the plaintiff did acquire the rights of a pledgee in respect to the 
disputed shares under the provision of section 30(2), Sale of 
Goods Act. There is no dispute, he says, that there was a valid 
contract of sale regarding these shares between Bhuiya, the real 
owner and Mukherjee; and that the plaintifl was a bona fide 
pledgee from Mukherjee without notice of any other's rights, 
has been found as a fact by the trial judge and this finding has 
not been reversed in appeal. The only other thing necessary to 
entitle the plaintiff to claim the protection of section 80(2) of 
the Act is to show that Mukherjee obtained possession of the 
shares with the consent of the seller or his agent, and it is on 
this point alone that the courts below have taken divergent 
views. It is argued by the learned counsel that the word 
“ possession " used in the section means nothing else but physical 
custody and whether there was consent of the owner or not has to 
be determined with reference the definition of “consent” as 
given in section 13 of the Indian Contract Act. If there was 
consent in fact, it is immaterial that it was induced by fraud 
or misrepresentation and in the determination of this matter, 
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no principle of criminal law and much.less the technicalities of 
the English Criminal law should be imported. On the facts 
the learned counsel argues that the defendant's agent really 
consented to part with the possession of the shares and allow 
Mukherjee to have them, although he was duped by the false 


promise given by Mukherjee which the latter never intended to 
keep. 


The propriety of the propositions of law put forward on 
behalf of the appellants bas not been, for the most part, con- 
troverted by Mr. Banerjee, who appeared for the defendant 
respondent. The dispute between them, as we shall presently 
see, is mainly on the point as to whether, on the facts of the 
case, it could be held that Mukherjee got possession of the shares 
with the consent of the defendant's agent. As, however, the 
points of law have been discussed in the judgments of the courts 
below and reference has been made by the learned Judges to a 
number of English cases turning upon analogous provisions in 
ccgnate statutes in England, we think it proper to express our 
views shortly on the points raised, just for the purpose of clear- 
ing up any doubt that might exists regarding the meaning and 
implication of the word " consent" as has been used in section 
30(2) of the Sale of Goods Act. ‘The two principal questions 
that require consideration are: first, whether the consent neces- 
sary under section 30(2) of the Sale of Goods Act must be a tree 
consent uninfluenced .by fraud or false representation, and 
secondly, whether the existence of such consent is negatived, as a 
matter of law, if a person of the requisite description mentioned 
in the section obtains possession of goods from the owner by 
trick or other deceitful means which makes his act punishable 
as a crime. There is no decision on these points by any High 
Court in India and we have been referred to a number of cases 
decided by English courts where, similar questions have arisen 
in regard to the provisions of section 25 (2) of the English Sale 
of Goods Act and section 2(1) of the Factors Act which employ 
almost the same language with reference to dispositions made 
by a purchaser or mercantile agent who obtained possession of 
goods with the consent of the real owner. It is neither necessary 
nor desirable for our purpose to enter into a detailed discussion 
of the English cases that have been cited before us. We would 
. only examine, where necessary, the salient principles upon which 
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the leading pronouncements of the English Judges purport to be 
based and see whether they throw any light on the questions’ 
that require consideration in this case. 


We agree with the learned counsel on both sides that the 
word "consent" as used in section 30 (2) of the Sale of Goods 
Act means "agreeing on the same thing in the same sense” as 
defined in section 13 of the Indian Contract Act. There is no 
definition of "consent" in the Sale of Goods Act itself, but 
section 3 (15) of the Act definitely lays down that the expressions - 
used and not defined in the Act, but which are defined in the 
Indian Contract Act shall have the same meaning as has been 
assigned. to them in the latter Act. Section 14 of the Contract 
Act defines the expression “free consent " and a consent is free 
when it is not caused by coercion, undue influence, fraud, mis- 
representation or mistake. A consent induced by false represen-* 
tation may not be [ree, but it can nevertheless be real, and 
ordinarily the effect of fraud or misrepresentation is to render a 
transaction voidable only and not void. If an innocent pur- 
chaser or pledgee obtains goods from the person in possession 
thereof, whose possessory right is defeasible on the ground ol 
fraud but had not actually been defeated at the time when the 
transaction took place, there is no reason why the rights of such 
innocent purchaser or pledgee should not be protected. The 
right in the possessor or bailee in such circumstances is deter- 
minable no doubt but so long as it is not determined it is suffi- 
cient to enable him. to create title in favour of an innocent 
transferee for value without notice. This proposition is well 
recognised in English law and seems to us to be well founded 
on principle. In Cahn v. Pockett’s Bristól Channel Steam 
Packet Company (1), Collins, L.J. made the following oft quoted 
observation : — 

" However fraudulent a person in actual custody may 
have been, in obtaining the possession; provided it does 
not amount to larceny by trick and however grossly he may 
abuse confidence , reposed in him, or violate the mandate 
under which he got possession, he can, by his disposition, 
give a good title to the purchaser. 


(1) [1899] 1 Q.B. 643 at 659. 
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The opinion of the learned Judge in regard to the so-called Civi. 
exception where there is a ‘larceny by trick’ has been the sub- 
ject of much comment both favourable and adverse in later Dk 
cases as we shall see presently; but the main proposition enun- The Central 
ciated by him has never been disputed vide the cases referred National Bank 
to by Scrutton, L.J. in Folkes v. King (1). The law on this rs 
point has been thus summed up by Denning, L.J. in Pearson v. t 





The United 


Rose (2): Industrial Bank 
‘ Ltd. 
“ The effect of fraud . . . . . . is asa rule only = 
to make the transaction voidable and not void, and if, B. K. 


therefore, an innocent purchaser has bought the goods be- ^""herjes, J. 


fore the transaction is avoided the true owner cannot claim 
them back. For instance, if a mercantile agent should in- 
duce the owner to pass the property to him by some false 
,pretence as by giving him a worthless cheque, or should 
induce the owner to entrust the property to him for dis- 
play purposes, by falsely pretending that he was in a large 
way of business when he was not, then the owner cannot 
claim the goods back from an innocent purchaser who has 
bought them in good faith from the mercantile agent. 
The consent may have been obtained by 
fraud but, until avoided it is a consent which enables the 
Factors Áct to operate." 


Thus obtaining possession of goods by false pretences does 
not exclude the operation of the Factors Act in England and in 
our opinion it does not exclude the operation of section go (2) 
of the Sale of Goods Act in India. 


The position, however, is entirely different if the fraud com- 
mitted is of such a character as would prevent there being con- 
sent at all on the part of the owner to give.possession of the 
goods to a particular person. Thus A might obtain possession 
of goods from the owner by falsely representing himself to be B. e 
In such cases the owner can never have consented to the 
possession of goods by À; the so-called consent being not a real 
consent is a totally void thing in law. In Lake v. Simmons (3), 

(1) [1923] 1 K.B. 282 at got. 

(2) [1950] 2 A.E.R. 1027 at 1032, 

(3) [1927] A C. 487, 500. 
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Lord Haldane made the following observations while dealing 
with a similar point: 


“The appellant thought that he was dealing with a 
different person, the wife of Vander Borgh and it was on 
that footing alone that he parted with the goods. He never 
intended to contract with the woman in question. It was 
by deliberate fraud and trick that she got possession. 
lhere was not the agreement of her mind with that of the 
seller that was required in order to establish any contrac- 
tual right at all. The latter was entirely deceived as to the 
identity of the person with whom he was transacting. In 
circumstances such as these, I -think that there was no 
consensus ad idem." 


‘The position, therefore, is that when the transfer of posses- 
sion is voidable merely by reason of its being induced by fraud. 
which can be rescinded at the option of the owner, the consent 
which followed false representation is a sufficient consent within 
the meaning of section 30 (2) of the Sale of Goods Act. But 
where the fraud induced an error regarding the identity of the 
person to whom or the property in respect of which possession 
was given, the whole thing is void and there is no consent in 
the sense of an agreement of two persons on the same thing in 
the same sense. 


The other question that requires consideration is, whether 
it would make any difference in the application ol the principles 
stated above if the fraud or deception, practised by a person in 
obtaining possession of goods from the owner, is of such a 
character as to make him guilty of a criminal offence? Having 
regard to what has been said above, this question should not 


-present any difficulty, had it not been for the fact that an 


amount of complexity has been introduced into the subject by 
reason of certain technical rules of the English criminallaw. It 
is to be remembered that, what section 30 (2) of the Sale of 
Goods Act contemplates, is that the buyer, to whom the pro- 
perty in the goods sold has not passed as yet, must obtain 
possession of the goods with the consent of the seller before he 
can give a title to an innocent purchaser or pledgee. There 
no dispute that to establish consent of the owner of the 


CON 








= 
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e 
goods, it is his state of mind that is the only material thing tor Civir. 
consideration and not that of the receiver of the goods. Even 
if the owner was induced to part with the goods by fraudulent ka 
misrepresentation he must yet be held to have consented to give The Central 
possession; and the fact that the receiver had a dishonest inten- National Bank 
tion or a preconcerted design to steal or misappropriate the E: 
goods and actually misappropriated them, may make him liable The 2 ed 
for a criminal offence, but the consent of the owner actually Industrial Bank 
given cannot be annulled thereby. In order that a fraudulent . Ltd. 
receiver of goods must be punished criminally, the material — 
thing is his dishonest intention; but as was said by Bankes, L.J. B. K. 
-in Folkes v. King (1), that is altogether immaterial for the p RE A 
pose of determining whether there was consent on the ype EL 


the owner of the goods under the Factors Act. ^ 
consideration ", observed the learned Judge, “shou 













visions of the Sale of Goods Act. | p 1 OL 


As has been said already, obtaining of goods by false pre- 
tences does not negative consent of the owner of the goods for 
purposes of the English Factors Act. Even a larceny by bailee 
does not exclude consent according to the English decisions. 
This means that if the owner allows an agent to have his goods 
on hire or for repair and the agent later an makes up his mind 


"to steal or misappropriate them and sells them to another, the 


agent may be guilty of larceny as bailee but the owner's consent 
to his possession could not be affected thereby. But curiously 
enough in English law a difference is made between larceny by 
bailee and larceny by trick; and if in the illustration given above 
the agent instead of making up his mind subsequently to steal 
the goods had that dishonest intention at the very beginning 
when he got possession, he is guilty of ‘larceny by trick ' and the 
possession ‘in law is deemed to remain with the owner and he 
RS regarded as “ taking " without the owner's consent. This >° 
"apparently involves a legal fiction, for although the goods are 
actually delivered over by the owner to the- accused person, yet 
er is still 
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(1) [1923] 1 K.B. 282 at 297. 
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supposed to continue in possession of the goods and the accused 
is held guilty of larceny for taking possession ol the goods against 
the will of the owner. Ordinarily, the offence of larceny by 
trick, according to the English law, can be committed in two 
ways: first, where the owner of goods, being induced thereto 
by trick, voluntarily parts with the possession of goods in favour 
of the accused but does not intend to pass property therein and 
the recipient has the animus furandi. Secondly, when the 
accused contrives to get possession of goods by representing him- 
self to be some other person or by deceiving the owner into 
thinking that he was delivering different goods vide Whitehorn 
v. Davison (1) In the second class of cases, there is no real 
consent on the part of the owner and when a larceny by trick 
of this type is committed, it is well settled in England that the 
operation of the Factors Act would be excluded. The position 
under the Indian law is the same in accordance with the prin- 
ciples explained above. 


With regard to the first category of cases, however, the 
decisions of the English courts are not at all uniform. As has 
been said already, Collins, J. in Cahn v. Pocketts Bristal 
Channel etc. (2), made the observation that “ however fraudu- 
lent a person in actual custody may have been, in obtaining 
possession, provided it did not amount to larceny by trick. 

he can by his disposition give a good. title." 
The observation as regards the exception in case of larceny by 
trick. though it could not rank higher than an obiter, was 
accepted as good law by the Court of Appeal in England in 
Oppenheimer v. Frazer (3). On the other hand, it was held by 
Bankes, L.J. and Scrutton, L.J. in Folkes v. King (4), that when 
consent was in fact given by the owner of the goods, it was 
immaterial that the receiver was guilty of larceny by trick, and 
this view was approved of by the majority of the Court ot 
Appeal in Lake v. Simmons (5), though Atkin, L.J. delivered a 
disenting judgment. 'The decision in Lake v. Simmons (6), 
was reversed by the House of Lords but Their Lordships pro- 
ceeded not on any technical doctrine of criminal law but on the 
broad ground which we have already discussed that there was a 


(1) [1911] 1. K.B 468, 479 (2) [1899] 1 Q.B 643 at 659 
(3) [1907] s K.B 5o (4) [1923] 1 K B. 282, 
(5) [1926] 2 K.B 51. (6) [1927] A.C. 487. 
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mistake fatal to there being a consenting mind at all. The view 
taken in Folkes v. King (1), has-been approved of in the recent 
decision of Pearson v. Rose (2). Thus, to quote the language of 
Lord Sumner, "there is a signal and indecisive conflict ot 
authoritative opinion on this point vide Lake v. Simmons 
(3)" In our opinion, the view taken in Folkes v. King 
(1), is the proper view to take; and if, as was said 
by Scrutton, L.J. in that case, the Parliament could not 
possibly have intended to apply the artificial distinctions 
of criminal law to a commercial transaction governed by 
the Factors Act, there is still, less justification for importing a 
highly technical rule of English criminal law which had its 
origin in a legal fiction devised by English Judges to punish a 
thief, who would otherwise have escaped conviction, into the 
provisions of the Indian Sale of Goods Act. -Whether there is 
consent or not has to be proved as a fact in accordance with the 
principles of the Law of Contract and when it is proved to 
eist, its existence cannot be nullified by application of any rule 
of criminal law. 


It is in the light of these principles that we would proceed 
now to examine the facts of this case. The whole question is, 
whether Mukherjee got possession of the shares with the consent 
of the seller, and it is not disputed that the consent of the de- 
fendant's clerk, who was acting as the agent of the owner, would 
be as effective as the consent of the owner himself. 


As has been said already, Bhuiya sent the shares to the 
defendant bank on the 14th of February 1946. The letter 
written by him to the defendant on that date concludes as 
follows: 


"I shall be highly obliged if you kindly realise the 
sum of Rs. 38,562/8/- as per the enclosed bill trom Mr. 
D. N. Mukherjee and deliver the shares to him and credit 
the realised sum to my account No. 1 and oblige." 


On the next day, that is to say on the 15th, Bhuiya wrote to 
Mukherjee informing him that he had deposited in the Bara- 


(1) [1923] 1.K.B.- 283. (2) [1950] 3 A.E.R. 1037. 
(3) [1927] A.C. 487 at 510. 
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bazar branch of the United Industrial Bank, 300 Iron and 500 
Steel Corporation shares and Mukherjee was requested to take 
delivery of the shares against payment immediately. On the 
18th of February following, Nilkrishna Paul, an old employee in 
the Cash Department of the defendant Bank, was directed by 
the Head Cashier to see Mukherjee at his office for the purpose 
of collecting the money from him and delivering over the shares. 
Sachindra Sen, an officer of the defendant under whose advice 
Paul was sent to Mukherjee, says in his deposition, that he de- 
finitely instructed Paul not to deliver the shares unless he 
received payment. As regards the mode of payment, Sen says 
that it was already arranged between him and Mukherjee that 


| instead of paying the money in cash, he would give a pay order 


of the Punjab National Bank, where he had an account, upon 
the defendant bank. Sen told Paul to examine the pay order 
carefully and to part with the shares only if he was satished 
about it; otherwise, he should come back with the shares to the 
office. Paul, who is the principal witness on behalf of the de- 
fendant, says in his deposition that the instruction which he 
received was to deliver the shares after he obtained the pay 
order. Paul saw Mukherjee at his office chamber at about 
11 A.M. on the 18tb and on his telling Mukherjee that he had 
come from the United Industrial Bank to deliver over the shares, 
Mukherjee asked him to take his seat. Mukherjee then asked 
for the shares. Paul told him that he could not deliver the 
shares unless he was given the pay order. Mukherjee then said 
“I just want to have a look at the shares and the papers only to 
see whether they are all right or not.” Upon this, Paul placed 
the shares on the table. What happened afterwards is thus 
narrated by him in his deposition: 


" I hen he was looking the shares one after another. 
When Mukherjee was about to leave the chamber, I told 
him not to go away but to give me the pay order. He 
told me ‘I am going out, to get the pay order, it is ready, 
you take your seat, I am coming. Then he went out of the 
chamber." 


It is quite clear that when Paul placed the share certificates - 
upon the table and allowed Mukherjee to scrutinise them, he 
did not part with the possession of or control over the shares. 


Vor. 94.] SUPREME COURT. - 


It is true that Mukherjee handled the papers, but he did so in 
the presence of Paul who was sitting by his side in front of the 
same table. At the most, Mukherjee could be said to have the 
barest physical custody for the purpose of examining the papers. 
When Mukherjee went out of the room with the shares in his 
hand, he undoubtedly got possession of the shares; but on the 
evidence on the record, we do not think it possible to hold that 
he got possession with the consent of Paul. The evidence shows 
that Paul actually protested and objected to-his going away with 
the shares without making any payment -It is true that 
Mukherjee told Paul that he was going out for getting the pay 
order, and would be coming back immediately; but we cannot 

agree with Mr. Mullick that Paul'consented to Mukherjee's 
“taking away the papers, relying on the latter's promise to come 
back with the pay order. Mukherjee gave Paul no opportunity 
whatsoever to express his assent or dissent in this matter. In 
spite of Paul's protest, he bolted away with the papers asking 
Paul to wait. Paul says in his deposition that he waited for 2 
or 3 minutes and when Mukherjee did not come back, he 
became anxious and went out of the chamber towards the counter 
where he found an old gentleman sitting. - The gentleman told 
him that Mukherjee was nowhere in the office. 'This shows 
that Paul did not really rely upon the assurance of Mukherjee 
and did not allow Mukherjee to have possession of the shares 
upon that assurance. It was against his express desire that 
Mukherjee took the shares and left the chamber with them and 
he had to wait for a minute or two as he could not think of anv 
other alternative opeh to him at that juncture. Taking the 
evidence as a whole, we think that the decision of the appellate 
bench of the High Court is correct and that on the facts and 
circumstances of this case, it cannot be held that Mukherjee got 
possession of the shares with the consent of Paul. The result, 
therefore, is that the appeal is dismissed and the judgment ol 
the appeal court is affirmed. As both the plaintiff and the 
defendant were innocent persons, who suffered on account of 
the fraud of a third party, we direct that the parties shall bear 
.their own costs in all the courts. 


Sukumar Ghosh, Agent for the Appellant. 
B. N. Ghosh, Agent for the Respondent. 
S.G.P, The appeal dismissed, 
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EAST COAST COMMERCIAL CO. LTD. 
v. 
KARUNA KUMAR DATTA GUPTA & Onms.* 


Costs—Taxation—Rule 23 of Chapter VI of the High Court Original Side 
Rules—Duty of the Taxation Officer under Rule 11 of Chapter XXXVI 
of the Oniginal Side Rules-—-Review by the Judge under Rule 72 of the 
Chapter XXXVI of the Original Side Rules. 


When a case is not ' Otheiwise prescribed. or oideied ” the costs of a 
Chamber application" be. costs in the suit or matter, unde: Rule 28 of 
Chapter VI of the Original Side Rules. 


e 
The duty of the Taxing Officer under Rule 11 of Chapter XXXVI of 
the Original Side Rules is first to make a general examination of the course 


of proceeding and then he has to come to a finding that any part of such 
procceding has been injuiiously or unnecessarily caused by culpable negli- 


` gence or improper conduct of any Attorney. When he does come to that 


finding his duty is not to allow that charge which he considers unnecessary, 
but 1cfe1 the same to the Court. The Taxing Officer cannot disallow cost 
in respect of such order without such 1eference to the Court. : 


The power of the Judge ieviewing taxation and making any order in 
course of such 1evicw is very wide Under Rule 72 of the Chapter X XXVI 
Original Side Rules the Judge may make “ Such order as to him may seem 
just" while reviewing the taxation. 


The material facts will appear from the judgment. 
S. N. Bose for the Attorney Applicant. 


The judgment of the Court was as follows: — 





P. B. Mukhar]i, J.:—This is a summons of the plaintiff's 
attorney for review of the decision of the Taxing Officer dated 


28th April 1954. 


* Re: Application in Original Suit No. 1732 of 1949. 


VoL. 94.] . HIGH COURT. 


Ihe bill of costs of the plaintiffs attorney was lodged for 
taxation as between attorney and client under the warrent of 
attorney. No one on behalf of the plaintiff appeared betore 
the Assistant Taxing Officer at the time of taxation although 
notice was served on the plaintiff. The Assistant Taxing Officer 
disallowed 15 items of that bill of costs which are incidental to 
the application of the plaintiff for discovery against the guardian- 
ad-litem of the seventh defendant in the suit who is a minor. 
Ihe plaintif's attorney filed his exceptions in respect of those 
items disallowed by the Assistant Taxing. Officer and the said 
exceptions were heard and decided by the Taxing Officer on the 
28th April 1954. No one on behalf of the plaintiff appeared 
at the time when such exceptions were heard in spite of the 
notice served on the plaintiff. By that order of the 38th April 


* 1954 the Taxing Officer upheld the view of the Assistant Taxing 


Officer and discharged the exceptions with costs. ‘ 


In that order of the Taxing Officer it is stated after dis- 
allowing the exceptions: 


^" I feel tempted to report this matter to Court under 
rule 11 Chapter XXXVI of the Original Side Rules, as I 
consider that it was improper on the part of the attorney to 
make this application for discovery against the minor de- 
fendant No. 7 in the circumstances discussed before me but 
I do not do so as the charges for the same have already 
been disallowed by the Assistant Taxing Officer and which 
decision is being upheld by me." 


In this application before me the only argument of the 
plaintiff’s attorney is that there was an order of the Master 
dated the 8th March 1951. ‘This order itself does not allow the 
costs expressly but it is argued that by reason of Rule 23 Chapter 
VI of the Original Side Rules the plaintiff should get the costs. 
It is therefore contended that the Taxing Officer was wrong and 
acted beyond his authority and jurisdiction in going behind that 
order of the Master and considering the necessity and propriety 


of that order. 


It is necessary to discuss the reasons put forward by the 
‘Taxing Officer in his order complained against disallowing these 
costs. "The reasons are; 
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“The plaintiff could have made an application lor 
discovery against defendant No. 7 without waiting for the 
guardian-ad-litem of the said minor defendant to file his 
voluntary statement. There is nothing on the Original 
Side Rules to prevent him from doing so. Assuming that 
his said contention was correct I find that on the goth June 
1950 Sri N. De, a Solicitor, was appointed the guardian-ad- 
litem of the minor defendant No. 7. The plaintift could, 
therefore, have easily obtained an order for discovery against 
the minor defendant No. 7 when the latter had already got 
a guardian appointed for him. This the plaintiff did not 
do, although, it is on record, that on the 8th December 
1950 the plaintiff made an application for discovery against 
defendants No. 1 to 6. If he had done so, he could have 
avoided the costs of the application for discovery made on - 
the 8th March 1951. It is to be remembered that on the 
14th December 1950 Sri N. De filed a voluntary statement 
on behalf of the minor defendant No. 7 in which he stated 
that he had no knowledge of the facts pleaded in the plaint 
of the suit in question and accordingly left the matter to 
the decision of the court. On the face of the above state- 
ment I am of the opinion that there was no occasion for the 
plaintiff to make an application for discovery against the 
minor defendant No. 5, on the 8th March 1951." 


In meeting the further argument of the plaintiff's attorney 
before him that the costs of the application for discovery must 
in any event be allowed under rule 2g Chapter VI ot the 
Original Side Rules where it is provided that in chamber 
applications “ unless otherwise prescribed or ordered" the costs 
“shall be costs in the suit or matter," the Taxing Officer gave 
his further reasons in his order in these terms: 


“Tt is not disputed that the costs of all the applications 
and proceedings in chambers shall be costs in the suit 
or matter unless otherwise prescribed or ordered. It the 
plaintiff had made six separate applications for discovery 
as against the six defendants in this suit and obtained 
orders for discovery as against them separately, could he 
have invoked the aid of rule 23 Chapter VI of the Original 
Side Rules in respect of his claim for costs of such appli 


^ 
, 3 ^ P ‘a = 3 
VoL. 94.] HIGH COURT. 


cations? Certainly not. “If the Court come to know that 
he had already made applications for discovery against 
defendants 1 to 6 and was making a fresh application tor 
an order for discovery against miñor detendant No. 7, the 
Court would have considered the application on its own 
merits and made necessary orders as to costs. The fact that 
the plaintiff had already obtained an order for discovery 
against defendants 1 to 6'was perhaps not disclosed in the 
application the plaintiff made against the minor detendant 
No. 7 on the 8th March 1951, and as such the Court was 


' not in possession of the actual facts and therefore did not 


a 


perhaps make any order as to costs in the said application.” 


-The Taxing Officer proceeded on the hypothesis of what 


the Court would have done and observed: 


“If the plaintif had in his application for discovery 
against the minor defendant No. 7 stated the correct facts 
and if the Court had the opportunity to read what was 
stated in the voluntary statement filed by the guardian-ad- 
litem, the Court would have rejected the plaintiff's appli- 
cation for discovery against the minor defendant No. 7 
made on the 8th March 1951 under Order XI rule 12 of 
the Civil Procedure Code and perhaps with costs." 


| Finally the Taxing Officer comes to the conclusion: 


% > 
“In the present case the minor defendant had no 
knowledge of the facts pleaded in the plaint and accordingly 
left the -matter entirely to the discretion of the Court. 
There was, therefore, in my opinion, no necessity tor 
obtaining an order for discovery against the said minor 
defendant and Assistant Taxing Officer, Sri H. K. Ganguli, 
correctly disallowed all charges relating to the application 
resulting in the order for discovery dated the 8th March, 


1951.” 


With these observations the Taxing Officer discharged the 


exceptions and concluded his order with a reference to rule 11 
Chapter- XXXVI, Original Side Rules which I have quoted 
above, 
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Now it appears to me that there is a very great contusion 


made both by the plaintiff's attorney as well as by the Taxing 
Officer. 


The plainüff's attorney is not right in his submission that 
the order of the 8th March 1951 gave the costs. In fact in that 
order no direction for costs was made. Neither the Master's 
summons for discovery asked for costs nor did the order tor 
discovery made thereon expressed give any costs or make any 
reference as to costs. It was, therefore, necessary for the plain- 
tiff's attorney to invoke rule 23 Chapter VI of the Original Side 
Rules with regard to his claim for such costs. As this was a 
case which was not "otherwise prescribed or ordered" the 
plaintiff's attorney naturally claimed that such costs sbould.be 
costs in the suit. It was not so much, therefore, a case ot the 
Taxing Officer sitting in judgment over an order of the Court 
allowing costs as going against the provisions of rule 23 Chapter 
VI, Original Side Rules. 


The Taxing Officer as well as the Assistant Taxing Officer 
on the other hand were equally wrong in themselves disallowing 
costs without reference to the court on the ground that the 
application for discovery against the minor defendant was 
unnecessary when the Court had ordered discovery against such 
minor defendant. In so far as they did so they were sitting in 
judgment over the necessity or propriety of such an order which 
has already been made by the Court without bringing the 
matter to the notice of the court as required by Rule 11 of 
Chapter 36 of the Original Side Rules. The ‘Taxing Officer is 
not entitled to proceed on the assumption that an order of the 
Court was made unnecessarily without reference to the court. 
The further error of the Taxing Officer was due to a misunder- 
standing of the provisions of rule 11 Chapter XX XVI, Original 
Side Rules. That rule is as follows: 


“Upon the taxation of the costs which shall have been 
allowed by any decree or order, made in a suit, the Taxing 
Officer shall make a general examination of the course of 
the proceedings on which such costs shall have arisen, and 
where he shall find that any part of such proceedings, 
attended with costs, has been injuriously or unnecessarily 


e Vor. 94.] HIGH COURT. : 
occasioned by the culpable negligence or improper conduct 
of any attorney, he shall not allow any charge for the same 
without the matter being brought to the notice of the 
Court, and for the better enabling the Taxing Officer to 
make such inquiry, the officers of the Court shall allow him, 
without fee, to examine the proceedings in the different 
offices. The Taxing Officer shall be at liberty to report 
to the Court any matter arising out of this rule, on which 
either himself, or any of the parties interested may desire 


that the decision of the Court shall be obtained." 


It will be plain from a reading of this rule that when the 
laxing Officer on a general examination of the course of the 
proceedings finds that any part of such proceedings has been 
injuriously or unnecessarily occasioned “by the culpable negli- 
gence or improper conduct of any attorney, he shall not allow 
any charge for the same without the matter being brought to 
the notice of the court. The duty of the Taxing Officer under 
this Rule is clear. He has first to make a general examination 
of the course of proceedings. Then he has to come to a finding 
that any part of such’ proceedings has been injuriously or un- 
necessarily caused by culpable negligence or improper conduct 
of any attorney. When he does come to that finding, his duty 
is not to allow that charge which he considers injurious or un- 
necessary but refer the same to the court. The reason for 
bringing the matter to the notice of the Court under this rule 
is obvious. It is because the Court has already made an order 
and therefore the court should be the ultimate authority to say 
after its notice has been drawn to all the facts and findings 
of the Taxing Officer whether the charge in respect of the order 
it passed should be allowed or not. Therefore the Taxing 
Officer cannot-disallow the costs in. respect of such order without 
such reference to the Court. If that were not the interpretation 
then the Taxing Officer would be in a position in every case 
to disallow costs in respect of orders made by Court without 
reference to the Court and then avoid such reference by saying 
as he does here, that no such reference is needed because the 
costs have been disallowed by him.. That will make the situ- 
ation impossible. The Rule expressly says he shall not allow 
such charge without bringing the matter to the notice of the 
court. In so far therefore as the Taxing Officer. disallowed the 
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costs in this case without reference to the court he was exceed- 
ing the powers under rule 11 Chapter XXXVI, Original Side 
Rules. The reason behind Rule 11 Chapter $6 Original Side 
Rules for investing the Taxing Officer with this power not to 
allow such costs even in the case where a decree or order has 
allowed such costs, is that-he is in a better position by virtue 
of his "general examination of the course of proceedings" to 
discover whether a particular decree or order for costs refers 
to a part of the proceedings where costs have been injuriously 
or unnecessarily caused by the culpable negligence or improper 
conduct of the attorney, than the court or the authority making 
the decree or order because when that is made, a general 
examination of the course of proceedings is not made by the 
court or authority making the decree or order. But this is only 
a check in the hands of the Taxing Officer and is not a 
unqualified power. If he has to act on it, he can only do so by 
bringing it to the notice of the court. The difficulty now lies 
in the course which thus court should follow in a case like this. 
Clearly, the Taxing Officer was wrong in disallowing the costs 
without reference to the court and his decision, therefore, must 
be set aside. I can after setting aside his order either tax the 
costs myself by allowing or disallowing such costs or I can direct 
the Taxing Officer to re-hear the Exceptions in the light of the 
principles laid down in this judgment so that there may be a 
fresh taxation. The power of the Judge reviewing taxation and 
making any order in course of such review is very wide. Under 
Rule 22 of Chapter 56, Original Side Rules, the Judge may make 
"such order as to him may seem just" while reviewing the 
taxation. To send this back to the Taxing Officer in such 
circumstances in this case will be only to encourage multiplicity 
of proceedings for a conclusion foregone, because the Taxing 
Officer has already expressed his view that he would bave liked 
to make a report under Chapter 36, Rule 11, Original Side 
Rules, but that he did not make it on the ground that the costs 
were disallowed by the Assistant Taxing Officer and thereby 
misconceived that rule. If, therefore, Y send this back to the 
Taxing Officer what he would do, and he has no other option 
having regard to the view he has already expressed, would be to 
make a report under Rule 11, Chapter $65, Original Side Rules, 
stating the very same grounds as he has done in his order. His 
reason in a report under Rule 11 of Chapter $6, Original Side 


VOL. 94-] e" HIGH. COURT. 


Rules, will be the samé as in this order complained against. 
that this order of discovery against the minor defendant was in 
the facts and circumstances “unnecessarily occasioned by the 
culpable negligence or improper conduct of the aitorney." T 
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will, therefore, treat this order of the laxing Officer dated the Commercial Co. 


38th April 1954, as his report under Rule 11 of Chapter 36, 
Original Side Rules, after setting aside only that part of his 
order where he constituted himself the final authority to dis- 
allow the costs without reference to this Court. What the 
Taxing Officer could not do this court however can. It can do 
so not only under Rule 11 of Chapter 36, Original Side Rules, 
but also under Rule 73, Chapter 36, Original Side Rules, 
where the powers of the reviewing Judge are wide enough as 
already indicated. On the facts already stated Y therefore dis- 
allow the costs of the plaintiff's attorney in respect of the 15 
items of the Bill of costs which are incidental to the application 
of the plaintiff for discovery against the Guardian-ad.litem of 
the minor 7th defendant, as being entirely unnecessary and 
caused by the culpable negligence or improper conduct of the 
attorney. i l do 


The order, therefore, is as follows: I set aside the order 
of the Taxing Officer dated the 28th April, 1954 in so far as he 
himself finally’ disallowed those costs without reference to this 
Court but treat the rest of his order dated the 28th April, 1954 
and the facts and reasons given therein as a report under Rule 
11 of Chapter 36, Original Side Rules bringing such lacts and 
reasons to the notice of this Court. | 


Also under Rule 72 of Chapter 96, Original Side Rules, 
empowering the Judge to make any order which to him seems 
just, I am of the opinion and I consider it just that these costs 
which the plaintiff's attorney has claimed, should be disallowed. 
I disallow these costs also under Rule 72 of Chapter 36 Original 
Side Rules. 


I dismiss the application with the order I have indicated 


but I make no order as to costs of this application. 
dani 
RS | 


, 
om 


B. M. Bagaria: Solicitor for the Applicant. 


S. K.R.C, | A pplication dismissed, 
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- 


Contract —Timc Limit for performance of contract—Whether time ts an 
essence of contract is a question of intention of parties—Express stipula- 
tion, not a safe guide—Intention to be inferred from circumstances 
and facts of-the case—Section 55 of the Indian Contract Act. i 


The mere mentioning of the fact that time should be dcemed to be 
of essence of the contract does not make it voidable at the instance of one 
of the contracting parties. Under Section 55 of the Indian Contract Att, 
the contract become voidable after the lapse of the specified time if the 
intention of the parties was that time should be of the essence of contract. 
This intention should be ascertained not only from the written words of 


: the contract but the nature of the property which is the subject matter of 


the contract, the nature of the contract itself and also trom the surrounding 
circumstances. 4 


Inspite of express stipulation that time should be deemed the essence 
of the contract, it cannot be held to be so, :f it appears to the Court that 
neither side was keen on the completion of the contract within the stipu- 
Jated time and the time was a matter of secondary importance having no 
material connection with, or bearing on, the main terms of the contract. 


Appeal by the Plaintiff. 


Suit for specific performance of the contract for sale of 
land. l 
The material facts will appear from the judgment. 


-Jitendra Kumar Sen Gupta and Arabinda Guha for the 
Appellant. 

Atul Chandra Gupta and Nani Coomer Chakravarty for the 
Respondent. 


* F.A 139 of 1948 against the decree of Sri H, C. Ghose, Additional 
Subordinate Judge 4th Court of Zillah 24-Parganas, in Title Suit No. 12 of 
1948, dated 21st of April 1948, 7 i 


VoL. 94.] HIGH COURT. 


J 


The judgment of the Court was "as follows: e. 





Renupada Mukherjee, J.:—This is an appeal by the plain- 
tiff and is directed against a judgment and decree passed by the 
Additional Subordinate Judge, Fourth Court, 24-Parganas in 
Title Suit No. 12 of-1948/171 of 1946 of his Court. 


lhe suit was instituted by the plaintiff for a declaration 
that a certain contract between himselt and the respondent 
was subsisting at the date of the suit, and he was entitled to 
. Bet a decree for specific performance of it by having a con- 
veyance from the respondent. It will be seen later that 
although the suit was brought as a declaratory suit the substan- 
tial relief which could be given to the plaintiff in this case is a 
"decree for specific performance of the alleged contract. 


The suit was contested by the respondent and it was dis- 
missed by the Trial Court on the ground that in this case time 
was of the essence of the contract, and the defendant was justi- 
fied in avoiding the contract because of the. failure of the 
plaintiff to perform his part of the contract within the time 
stipulated in it. The plaintiff has preferred this reper against 
the above judgment and decree. | 


The points requiring decision in this appeal are: . 


(1) Was time of the essence of the contract in this parti- 
cular case? 


(2 Is the plaintiff appellant entitled to have the con- 
tract specifically enforced? 


Both the above points are intermixed and they may be 
conveniently taken together for decision. | 


The undisputed facts of this case may thus be set out 
shortly. The respondent company started a scheme for develop- 
ment and sale of land for residential purposes known as Lake 
Colony Scheme No. 1 within Police Station Tollygunge. Even 
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before the land was completely developed it was parcelled out 


into plots, and these plots were offered to the public for sale. 
Appellant Kalidas Ghose made an application to the com- 
pany on the 15th April 1948, proposing to purchase plot 


. No. 186 of the scheme at a price of Rs. 1,800/- per cotta, 


and he also deposited Rs. 101/-"with the company on the same 


day by way of earnest monéy. This application was marked. 
Renupada - 


exhibit 4 in the Trial Court. On the.same day the Company 
granted a receipt to the appellant acknowledging receipt of the 
earnest money and calling upon him to have the conveyance 


- completed within a month from that date on payment of the 


balance of the consideration money (Vide receipt, exhibit 5). 
Admittedly neither-party did any thing towards the performance 
of the contract within the above period or even after the expiry 
of that- period until on the goth June, 1944, that is, fourteen 
months after the date of the agreement the appellant wrote a 
registered letter to the respondent enquiring when the roads and - 
drains were going to be constructed and arrangement for water 


- supply made and also when he should be called upon to pay 


the purchase price ‘(Vide letter, exhibit 3). Jt is, however, 
admitted that the Government was in the meanwhile requisition- 
ing the land covered by the scheme bit by bit tor war purposes 


. making it impossible for the Company to develop the;land fully. : 


The evidence of respondent's manager and sole witness Kanailal 
Muchhala on this point which is not challenged by the apellant 
would show that such requisition started trom November, 1941, 
and ended in November, 1944, by which time the entire land 
covered by the scheme was requisitioned by the Government. 
The letter written by the appellant to the respondent and re- 
ferred to above remained unanswered, and. so also another 
registered letter to the same time bearing date, the goth August 


- 1945 [Vide exhibit, 3(a)]. On the 22nd October, 1945 appellant's 


pleader Sri Harendra Nath Chatterjee wrote a letter to the 
respondent demanding the completion of the conveyance on 


behalf of his client. To this the respondent replied on the : 


24th January, to say that the contract stood cancelled and -the 
earnest money was forfeited because the appellant had not 
completed the transaction within the period stipulated in the : 


" contract by payment of the balance of the consideration money 


(vide. letter, exhibit C). 


| 
| 
: 
VOL. 94°] . HIGH COURT. 

Dios the above facts which are not disputed the question 
arises whether.time was of the essence of the contract in this 
particular case and whether the appellant can reasonably ask 
the Court La pertormangg of the contract. 


Mr. Sen' E appearing on behalf of ies appellant con- 
tended that the application made by his client on the 15th 
April, 1943, and the receipt given to him on the same date 
together constituted the contract between the parties, and the 
Lower Court was wrong in holding that the contract was em- 
bodied only in the receipt. The application (exhibit 4) no 
doubt shows that appellant undertook to complete the tran- 
saction within one month of the completion; of the road and 
drains. ‘This is, however, a proposal ol the appellant which was 
not accepted by the company: ‘because in the receipt granted to 
the appellant by the company on the same day, the above terms 
, 25 conspicuous.by its absence. | It is expressly provided that the 
conveyance must be: completed within one morith from the 1 5th 
April 1943 on payment of the balance of {the consideration 
money. In my judgment, the Lower Court is justified in hold- 
ing that the terms of the entire contract are] embodied in the 
receipt marked exhibit 5. It is also my view! that no reference 
“can be made to the application of the appellant for the purpose 
of deducing, mg terms of the contract. ; à | 

Mr. Sen Gupta next contended on behalf of the appellant 
that the respondentť’s. manager gave a verbal assurance to his 
` dient that the conveyance would be executed|'upon completion 
of roads and drains. The manager denies that he ever gave 
such an assurance, and there being oath versus oath I hold that 
the case of the appellant that there was a EID IRR of the 
original. contract by the verbal assurance of! the manager has 
not been made out. The rights of the parties! imust be governed 
by the contract as embodied in the receipt marked exhibit 5. 

I now come to the real crux ot the problem viz. whether 
time. should be regarded to be of the essence. of the contract 
contained in exhibit 5. The first paragraph jof this document 
which recites the price of the land offered for sale and the receipt 
of the earnest money of Rs. 101/- by the company is not relevant 
for our purpose. The next two paragraphs which ` are very im- 
portant for our purpose are quoted here: 


| 
| 
| 
t 
| 
| 
| 
| 
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“The conveyance must be completed within one 
month from date on payment of the balance of the con- 
sideration money, time being deemed as the essence ol the 
contract. In case of default this agreement will be con- 
sidered as cancelled with forfeiture of earnest money. 

- One third of the value of the land will be paid at 
the time of registration and the balance within 6 years bear- 
Ing 6 per cent, interest per annum." 


lhere is, therefore, an express stipulation in the contract 
that time should be deemed to be ol the essence of the contract, 
and that if the contract was not performed within one month 
from the date of the receipt, the agreement would be considered 
as cancelled with forleiture of the earnest money. The receipt 
was given in a printed form. The mere mentioning of the 
fact that time should be deemed to be ol the essence of the 
contract does not make it voidable at the instance of one of the 
contracting parties. Under section 55 of the Indian Contract 
Act, the Contract become voidable after the lapse of the specified 
time if the intention of the parties was that time should be ol 
the essence of the contract, vide in this connection the case 
reported in Bhudar Chandia Goswami v. C. R. S. Betts 
(1. This intention should be ascertained not only from 
the written words of the contract, but the nature of the ‘pro- 
perty which is the subject matter of the contract, the nature of 
the contract itself and also from the surrounding circumstances. 
In the present case the learned Subordinate Judge was wholly and 
solely influenced by the express stipulations between the parties 
which were, according to him “ absolutely clear and iron clad.” 
He has cited the Privy Council case reported in Jamshed 


Khodaiam Irani v. Burjoji Dhunjibhai (2), in support . 


of his conclusion. In my opinion, the learned Subordinate 
Judge has misappreciated the principles of law enunciated in 
that case. The following observations contained at page 747 ol 
the report may be quoted in this connection: 


“The law applicable to the point is contained in 
section 55 of the Indian Contract Act, 1872, which provides 


(1) (1915) 22 CL J. 566. 
(2) (1915) 20 CWN. 544 
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* i 


= - e 
that " when a party to a contract promisés to do a certain 
thing at or before a specified time, or certain things at or 
before specified times, and fails to do any such thing at or 
before the specified time, the contract, or so much ot it as 
has not been performed, becomes voidable at the option ot 
the promisee, if the intention of the parties was that time 
should be of the essence of the contract." 


-“ Their Lordships do not think that this section lays 
down any principle which differs from those which obtain 
under the law of England as regards contracts to sell land. 
Under that law equity, which governs the rights ol the 
parties in cases of specific perlormance of contracts to sell 
real estate, looks not at the letter but at the substance of 

^ the agreement in order to ascertain whether the parties, not- 
withstanding that they named a specific time within which 
completion was to take place, really and in substance in- 

* tended no more than that it should take place within a 
reasonable time." 


The present contract has not been examined by the learned 
Subordinate Judge in the light of tbe above observations. It is 
true that in paragraph 2 of the contract (exhibit 5) a time limit 


of one month was set for performance of his part of the contract | 


by the appellant by payment of the balance of consideration 
money amounting to Rs. 14,400/- minus Rs. 101/- that is, 
Rs. 14,299/-. But in the very next paragraph it is stated that 
one-third of the value of the land would be paid'at the time 
of registration and the balance within six years bearing in- 
terest at six per cent. per annum. So after all the whole con- 
sideration was not to be paid within a month from the 15th 
April, 1943, as was stipulated in the paragraph containing the 
time limit. Then again it was within the knowledge of both 
parties that a substantial portion of the land covered by the 
scheme had already comé under requisition at the time of the 
contract, and it was not possible for the respondent company 
to develop the land fully by constructing roads and drains until 
the requisition was withdrawn. The appellant could not also 
possibly construct any building on the land soon after the con- 
tract. In these circumstances, it is patent that neither side was 


keen on the completion of the contract within the stipulated 


1954. 
Kalidas Ghosh 
y. 


Mungecrum 


“ Bangur & Co. 





Renupada 
Mukherjee, J. 
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CIL. . time, and the time limit was a matter. ol secondary AG 
having no material connection, with, Or bearing. on the main - 
di terms of the contract: x ues 
"Kalidas Ghosh | -—— 
Y. The subsequent conduct of the parties would also throw 
basado some light on the original intention of the parties regarding the 
Se stipulated time of the agreement. ‘The respondent is a company 
Renupada and not a private individual, yet it did not think it proper or 
Mukherjee, J. necessary to give any notice, to the: appellant on the expiry of 
- -=the time limit intimating that the contract was avoided or that 
n 5X." it stood cancelled. What is more surprising is that although. 
the appellant himself wrote two registered letters to the com- 
pany, one on the goth June, 1944 (exhibit 3) and another on the 
c ~ 26th August, 1945 (exhibit 3(a) enquiring what was the position 
with regard to his plot and when he might expect to be called - 
upon to complete the conveyance, the respondent never replied 
to those letters and never took up the position that the contragt - 
had already come to an end. 





1954 . 


“Mr. Sen ape appearing on behalf of the appellant at 
. one-stage of his argument submitted that the silence of the com- 
pany over these two letters amounted to a waiver of its right to 
rescind the contract. To this Mr. Gupta on behalf of the res- 
pondent righily pointed out that there could be no waiver if the 
contract had already come to an end automatically by the force 
of its own terms. In my judgment the omission of the company 
to answer the above letters would not constitute a waiver on its 
part, but it is a significant piece of conduct which would tend 
to show that the company had never intended that the contract 
would automatically come to an.end.if.it was. not performed 
within a month from the 15th April, 1943. It was not until 
.the 24th January, 1946, that the respondent intimated to the 
appellant by a letter (marked exhibit C) that the contract had 
stood cancelled on account of appellant’s laches to perform his 
share of it. This letter, was written in answer to appellant's 
letter, dated the ggnd- October, 1945, D specific per- 
formance of the: contract (exhibit 6.). 

On a careful examination of the contract perce the 
parties, the circumstances in which the property was placed at 
the time of the contract, and the subsequent conduct ot the 
parties in relation to the contract, I am clearly of opinion that 


Vor. 94-] HIGH COURT. 


time was never intended to be of the essence of the contract 


although such a clause was put in the contract, and so the 
appellant who has not violated any of the material terms of the 
contract is entitléd both in law and in equity to get specifit 
performance of it. l 

Now, from the prayer of the plaint it would be found that 
the relief asked for by the plaintiff mainly consists of two de- 
clarations, viz. that the contract was still subsisting and that the 
plaintif was entitled to get a conveyance executed and registered 
in his favour by the defendant company on payment of the 
stipulated price. There-is also a general prayer to the eflect 
that the plaintiff might be given such further or other reliets 
as the Court might think proper. I think that mere granting 
of the two declarations mentioned in the plaint would not, give 
any substantial relief to the plaintiff, and neither would it 
completely set at rest the real controversy between the parties. 
Even if the declarations asked for be granted that would have no 
binding effect upon the respondent to execute and register any 
conveyance in favour of the appellant. In order that complete 
and final justice may be done between the parties. I am ot 
opinion that the appellant should be given a decree for specific 
performance of the contract as well, and I think that the Court 
is empowered-to grant such a relief in the circumstances of the 
case in pursuance of the general prayer made by the appellant 
for such further and other reliefs as to the Court may seem fit 
and proper. The only difficulty which stands in the way of 
granting such a relief is that neither the plaint in the Trial 
Court nor the memorandum of appeal presented in this Court 
was stamped with ad valorem Court fees which would be neces- 
sary if the relief mentioned above was to be granted. — 

Mr. Sen Gupta appearing on behalf ot the appellant informs 
us that his client is prepared to pay ad valorem Court Fees both 
for the plaint in the Trial Court and the memorandum of 
appeal in this Court. In these circumstances. time is allowed 
til the 15th April, 1954, for payment of requisite ad valorem 
Court fees for the plaint and the memorandum of appeal less 
Court fees already paid upon them. Final orders in the appeal 
will be passed on. that date. 


R. P. MookerJéa, J.i—I agree. 





“S.G.R, oc 7 | ~ Appeal allowed. 
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Before Mr. Justice P. N. Mookeryee. 
..MANINDRA NATH DAS & Ors. 


' V 


RAM KINKAR KUNDU.* 


- Cr. Procedure Code—Ordei 41, Rule 27(1) (by—A4ppcal—Additsonal 


curdence at appellate stage, justification of—Evidence already on record 
to be substantially examined first by the appeal couit—Adduional evi- 
dence admissible only if the curdence on record is found insufficient for 
the appeal Court to come to a conclusion. | l 


The appeal Court has got to examine fully and substantially the evidence 
alicady on record before admitting additional evidence. The question of 
additional evidence is to be considered from the point of view of the Courtés 
requirement “to enable it to pronounce judgment or for any other sub- 
stantial cause," for which no valid. ion can legitimately arise before 
a full o1, at least, substantial and sitificient examination of the evidence, 
already on record. 

The “ requiiement " of the Court under Oider 41 Rule 27(1) (b) of 
the Civil Procedure Code must have to be judged, on the ‘‘ evidence on 
record " before reception of additional evidence and must, be found to 
arise upon and only after the Court's appreciation of that evidence on 
1ccord. 


Appeal by the Defendants. 


\ 


Suit under Section 77 of the Indian Registration Act. 
The material facts will appear from the judgment. 


Jitendra Nath Guha, Amal Kumar Mukherjee and Nikhil 
Chandra Talukdar for the Appellants. 


Lala Hementa Kumar for the Respondents. 


* Appeal from Appellate Decree No 888 -ol 1949, against the Decree of 
Sri N. M. Sarkar, Additional Sub-Judge, Zillah Hooghly at Chinsurah dated 
goth of July, 1949 in Title Appeal No. 127 of 1947 reversing the decree of 
Sri Tara Prasanna Mukherjee,- Munsil 1st Court, Chinsurah dated thc. 31st 
of May, 1947. ' 
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The judgment of the Court was as follows: — 


P. N. Mookerjee, J.:—This is the defendant's appeal 
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arising out of a suit under section 77 of the Indian Registration Manindia Nath 


Act. The disputed document is a kobala, bearing date the 1st 
March, 1945. ‘The defendants denied execution of. this kobala. 
On their refusal to register it, it was presented for registration 
by the plaintiff on 13th March, 1945. Registration was refused 
by the authorities under the Registration Act and, thereafter, 
on 3rd January; 1946, the present suit was brought by the plain- 
tiff under section 77 of that Act. The trial court came to the 
conclusion that the execution of the disputed document by the 
defendants bad not been satisfactorily proved and, in that view 
of the matter, he dismissed the plaintiffs suit. On appeal, that 
‘decision has been reversed by the learned Subordinate Judge 
whose judgment is based mainly upon the additional evidence ol 
a“lawyer withness Babu Kishorilal Das, who was examined by 
the Court and: whose evidence was admitted at the appellate 
stage. -The defendants have now come up to this court in 5e- 
cond Appeal. i 
The only point which has been urged by Mr. Guha in 
support of this:appeal is thaf the reception of the additional 
evidence by the learned Subordinate Judge at the appellate stage 
was improper and not justified by the terms of the relevant 
provision of the code, namely, Order 41 Rule 27(1) (b). In my 
.opinion Guha’s submission is not without force in the cir- 
cumstances of the present case. 


The additional evidence in question was received and ad- 
mitted by the learned Subordinate Judge im the Course of the 
hearing of the appeal by'his order No. 30 dated the 18th July, 
1949, and the reasons, given- by him for admission of that evi- 
dence, appears in that order in the toowing. terms: 


“Tt appears to me that the evidence of Sri Kishorilal 
Das Pleader, is necessary for the ends of justice as if tran 
pires from the evidence of the scribe (P.W. 5) that Kisho 
Babu prepared that draft of the Kobala in question. I th 

order examination of Sri Kishorilal Das, to be exami 
as a witness before me under cdd 41, Rule 27 ot the C 
of Civil Procedure." 








Das & ors. 
v. 
Ram Kinkar 
Kundu. 


—— 


June, 15. / 


i 


f 


f 
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The defendants objected to the reception of this additional 


evidence but their objection was overruled by the learned Sub- 
ordinate Judge by his order No. 31 dated 19th July, 1949, with 


n n 
Manindra Nath infer alia the following observations: 


Das & ois. 
v. 
Ram Kinkar 
Kundu. 





P.N 


Mookerjee, J. 


1 
' 


" The necessity for examining Sri Kishorilal Das arose 
from the evidence, adduced in the suit, and further, the 
learned Pleader for the respondent repeatedly harped on the 
absence of Kishori Babu from the dock. My order dated 
18th July, 1949, thus stands." 


In the final judgment delivered by the learned Subordinate 


Judge, he made the following observations on this aspect of the 
matter: 


- “Babu Kishorilal Das was not examined in the lower 
Court. But at the time of hearing of the appeal when the 
learned pleader for the respondent repeatedly referred to 
the absence of Kishori Babu from the dock, I thought it 
advisable for the ends of justice to examine Babu Kishori 
Lal Das, Pleader, before me. The defendants thereatter 
made opposition to his examination but, none the less, I 
examined Kishori Babu who was allowed to be cross 
examined by both sides." 


It seems to me that, in the circumstances of this case, as 


they appear from the present record, the evidence of Kishori 
Babu was improperly admitted at the appellate stage and I am 
not convinced that, in the context of those circumstances, the 
reasons given by the learned Subordinate Judge for taking that 
additional evidence, were proper or sufficient reasons within 
the meaning of the relevant Order 41, Rule 27(1) (b) of the 
Code of Civil Procedure. The test of requirement of the Court 
for pronouncing judgment or “for any other substantial cause ” 
as laid down in that Rule and explained repeatedly in the 
several decisions of the Judicial Committee in Kessowyi Issur v. ` 
Great Indian Peninsula Railway Company (1), Parsotim Thakur 
and ors. v. Lal Mohar Thakur and ors. (2), Chaturbhuj Singh 
and ors. v. Gobinda Prasad Singh (3), Sir Mohammad Akbar 

(1) (1907) 84 LA 115. 

(2) (1931) 58 IA a254 

(3) (1945) 50 C.W.N, a. 
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Khan v. Musammat Mott and ors. (1), and also by the Supreme 
Court in their latest Pronouncement in the case of Arjan Singh 
alis Puran v. Kartar Singh and ors. (2), does-not appear to have 
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been borne in mind by the learned Subordinate Judge when Manindra Nath 


admitting this additional evidence. The: learned Subordinate 
Judge apparently thought, on the arguments before him, that Sri 
Kishori Lal Das was an important witness and he at once de- 
cided to examine him for “end of justice” and; what appeared 
no less important to him, to silence the defendants’ lawyer's 
repeated adverse comments on “the absence of Kishori Babu 
from the dock.” I am not satisfied that the learned Judge 
examined fully or even substantially the evidence .on the record 
before embarking upon the some what perilous course of taking 
additional evidence at the Appellate stage and it seems almost 
clear that be did not consider the question of additional evidence 
efrom the point of view of the Court’s requirement “to enahle 
it to pronounce judgment or for any other substantial cause,” 
for which requirement no valid occasion can legitimately arise 
before a full or, at least, substantial and sufficient examination 
of the evidence, already. on record. The learned Subordinate 
Judge appears to have been aneu and prematurely swayed by 
the elliptical and elusive phrase “ends of justice ” and, in no 
mean measure, also, by the defendants’ lawyers adverse com- 
ments on the non-examination of Kishori Babu by the plaintiff 
which had little relevance under Order 41, Rule 27, of the Code. 
Ihe.learned Judge's approach, therefore, to the question before 
him cannot be justified in law and, on the' present materials, 
the evidence of Sri Kishori Lal Das must be held to have been 
improperly admitted. l 

. In the above circumstances, it is not possible for me to 
uphold the judgment of the learned Subordinate Judge, based 
mainly upon the additional evidence, so improperly admitted, 
namely, the evidence of the lawyer witness Sri Kishori Lal Das, 
taken at the Appellate stage, and that porn therefore, be 
set aside. 

Mr. Lala, appearing for the respondent, relied strongly 
upon the other Supreme Court decision on this question of 
additional evidence, namely, the case of Raja Kamala Ranjan 
Roy v. Baijnath Bajoria (3). But, in my view, the present case falls 


(1) (1947) 52 C.W.N. 182. 
(3 (1951) S.C.R. (C W.N.) 194 (S.C); A.LR. (S.C), 198. 


(3) (1951) A.LR. (S.C.) 1; (1948) 58 C.W.N. 8339. 


Das & ois. 
- X. 
Ram Kinkar 
Kundu. 


P. N. 


Mookerjee, J. 
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clearly within the later pronouncement of the Supreme Court 
in Arjan Sinha’s case (1), and its earlier decision, cited by Mr. 
Lala is distinguishable. 

In the decision, cited by Mr. Lala in Raja Kamala Ranjan's 
case (2), their Lordships of the Supreme Court while dealing with 
the question of additional evidence and holding that “ the 
matter " before them was “fully covered by Order 41, Rule 27, 
Civil P.C." observed at P. 4 of the Report as follows: 


. "'The judgment of the Appeal court clearly indicates 

that it was the Appeal Court that ‘required’ the evidence 

‘in order to clear up the matter and” ‘for the purpose ol 

enabling it to come to, a proper decision on this point." 

Reading the above passage in the light of the earlier obser- 
vations, made by their Lordships in the course of statement of 
facts at p. 3 of thé Report, and the judgment of this Court in 
Raja -Kamala Ranjan Roy v. Baijnath Bajoria (3), whiche 
was under appeal before them, it seems proper to hold, 
that their Lordships of the Supreme Court were 'satis 
fied that.the “Appeal Court" was unable to come -to a 
conclusion on the evidence, already on record,—which obviously 
implied that it had already sufficiently examined that evidence. 
When it decided to give the plain "an opportunity to 
examine. the Maharaja as a witness" in the case "so that all 
relevant facts might be brought out and placed before the Court 
for the purpose of enabling it to come to a proper decision.” On 
the point, and, admit the said additional evidence. The stage 
was thus properly set for reception of additional evidence and 
the theory of the Court's requirement as envisaged in Order 41, 
Rule 27 (1) (b) of the Code had obvious application. That 
this was the correct position receives confirmation from the dis- 
cussion in the appeal Court's judgment in Raja Kamala Ranjan 
Roy's case (2). I do not, therefore, read this decision of the 
Supreme Court às lying down anything contrary to the. 
ohter decisions, cited above, or as being of much assistance to 
Mr. Lala's client in the present case. On the findings, already 
made by me, the instant case now before me it clearly different 
and Kamala Ranjan's case (3), cannot aid the Respondent. 


(1). (1951) SCR 194 (S.C), (1951) ALR (SC) 193- 
(2) (1951) AIR (SC) 1, (1948) 53 C.WN 329 pp 7334-5 
(3) (1948) 53 C WN, 329 pp 5345 
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^ MT- -aml not tinmirid£ul "'iiát; dii gue Sangks vase a 


ses , ple bó ve Le 
and ‘the’ “Privy ’Gouintil “ca cited” “A E the question 


arosd'óh the applicàtión by’ a, ait d del PAN evidence ; 


but; in"my view, that fact does not, AM 1 any Wa W way, affect or detract 
from~the ‘authority òf those décisions or thé generality and com- 
prehensive: "Character of. ‘this ` LördsH ips p fórioncerient < and this 
véry^"eliborate "observation “on the subject: —in ‘matters | of 
additional evidence under’ Ordër 41; Rule 34(1) (bj of the Code. 
Whether and how far those decisions will a pply and Parsotim’ 5 


casé ' (8). so > fat ` “a8 iti seeks) to, explain’ away ndrajit Sahi'c 


casë (g),' may' have’ i Bë! articularly’ nd" carefully," con- 
sidered on. ‘hig pede OE the! matte: where additional evidence 
is sought to be" introduced" on thé ‘ground | that the. ‘particular 
party had no opportunity tb adduce's uch’ evidence earlier « Or how 
thosé' decisions are to' bë ihterprétéd in relátion t6 ‘such ` Cases is 
rot a question which arises for consideration on the’ present 
occasion, as there is no allegation here, up till, now, that the 
Plaintiff Réipolidéht sufféred from any süch lack of opportunity. 


That being 's So; the^" requirement ^ of the Cóurt under,’ Order 


41, Rule #7 (1 1) (b) of the Code" must hiye to ‘be judged, on the 


Lita? 


“evidence "n tecord " "before rete ption of ihe “iinpugned 


^ additional ‘evidence “and "i ust be folind to” arise upon and 


dht tle 4 


only ‘after the Court ‘appreciation of that " evidence! On recérd.” 
That presupposes examination of that evidence which tests was 
not followed in the present case. I am, accordingly, unable to 
accept the submissioh of Mr. : Lala that the ‘evidence of the lawyer 
witiiéss ` Sri’ Kishori Lal Das" was is , properly admitted at “the 
appellate ‘stage. p - ae B PHI 
It thus follóws that ther 


It seems to me further that, in the circumstances of this. case, 
it is only proper that "the inaitét ‘stiguild “gd Wack to! that "court 
for a fresh hearing of the plaintiff's appeal before it in accord- 
ance with law.. I direct accordingly. 

I must make it clear, however, that, if the appellate court, 
on examining the-evidence, already on the, record, excluding, of 
course, the evidence of Sri Kishori Lal Das (which, as I have 


(1) (1951) A.L.R. (S.C.) 193. 


(3) (1981) 58 LA. 254. 
(3) (1923) 50 LA, 183, ae 


ete has beéii hó proper Wearing before 
the Lower Appellate Court and its present decision cáiinot stand. 


Mookérjee, J. 
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already held, was improperly admitted and which, therefore, is 
no legal evidence and must altogether be left out of considera- 
tion), requires further evidence to be adduced in the light , of 
the ‘decision, to. "which reference has been made above, including 
thé decision in Kamala Ranjan's case (1) as explained, in 
this judgment it will be open it to take such additional evidence 
at the appellate 'stage in accordance with law and nothing herein 
will in ahy way ferier its pora in that respect. 

I must point but also that, it the appellate court hoe to 
admit additional evidence, it will bear in mind the observations 
of the Judicial. Committee in that connection in fagrani Koer 
and ors. V. Kuar, Durga Prasad (3), and, to. the extent , those 
observations will be found relevant in the present case, ‘it will 
give them due weight. and consideration and mould its, action 
accordingly. S LR E "T" E - ° 


Uu J kyo * 


IPTE 


The appellate court “will first consider properly: the legal 
evidence, already on record, and then the question, c of its require- 
ment, if any, under Order 41, Rule 27(1) (b) of the Code will 
arise, I am particularly emphasising this, lest there be repetition 
of - the unfortunate error which, was committed by the Lower 
Appellate Court. on the present occasion and which has neces- 
sitated this remand. CET 

‘In the above view of the matter, I allow this appeal, set 
aside the. judgment and the decree of the learned Subordinate 
Judge and send the case back to the lower appellate í Court to be 
dealt with in accordance with law in the light of the observations 
I -have made above. Bee 4. d 

"ES rity 
| Cósts-of this appeal will abide the final result. 
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oL, There cau be. no doubt ‘that the cloak, of, , protection which court puts 
foünd- Pardanashin woinen is is, available to them not only, i in, the cases of 
documents executed by them bite also in the ‘ cases of transactions like 
créating.a moitgage by'depositing title deeds. It is necessary in such a case 
also for the:plaintiff to: show clearly.that. ih making'over the ‘deeds the 
pardanashin illiterate woman understood fully the nature of her.act and 
legal consequences thereof. Without clear proof on this it is not 


` possible for the court to say that the deposit supposing that it has been 


proved to Have ‘been madé'by the woman here was made with the intention 
of creating a- security. > ae 


The omission (to record', a. proper ‘certificate ,that’.the documents were 
read out and explained | to the. woman cannot be lightly, treated in consider: 
ing whether or not the documents. were asa n matter of fact read out and 
explained to her.” a rm 
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K. C. Das. Gupta, J.:—The appeliants, are, the. detendants 
in a suit for enforcement. of a. mortgage said to have been 
effected by deposit of title deeds. by the appellants' predecessor 
in interest, mother ,Bhabani, Bala .Debi, , 'The respondent's case 
is that on the 6th‘ of September, 1940, Bhabani Bala's husband 


“Kali Pada Bhattacharjee borrowed:ja sum:.oP Rs. 5,000/- (five 


thousand rupees) on a promissory note from the respondent 
Bank and Bhabani Bala stood surety for this loan and: deposited 
title deeds with the. intention of creating. security thereupon. It 
is further said that immediately EE the deposit of the deeds 
she signed a'etter' byiway of a “mênorahdura evidencing the 
fact o of deposit of the title « deeds, ‘and another letter, a lettter of 
guarantee, by, which she guaranteed. repayment of. not only. the 
sum, of, Rs.. 5000 /nadvanced ane promisory.-note “but. other 
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“ Bhabani Bala died within ' a few months after the alleged 
deed of deposit. ; Jes Pore M 
iz In: the trial court the:defendants-denied, first; the fact of 
any: reeeipt-of money’ at'all'by Kali"Pada"and next the fáct of 
deposit of-any title deéds by Bhabani ‘Bala or the execution of 
any Memorandum by her. They averred that she was a parda- 
nashin woman, and. never, went,to, the Bank for. this purpose: and 
that the title deeds may have come into the possession of:;the! 
Bank through Kali Pada. : 


ay o! 


Ae iets x LOR gega Re aD iS 
The learned Court below held that a mortgage by deposit- 
ing title deeds.,was,eflected by Bhabani Bala, ‘for: a, debt of 
Rs. 5,000/- only and ordered that the suit be decreed in the 
preliminary form forthe. sum of, Rs, 5,000/4  . 3 v 7 
Pl ‘afst 
It has not been seriously contended before us that no loan 
was, in, fact taken, by Kali Pada Bhattacharjee. , It, is also, clear 
that the title deeds of the property which stood in the, name ofi 
Bhabani Bala and by some means came into the possession of 
the Southern Bank. In order to satisfy thečcourt“that?au mort- 
gage by deposit of: tithe: deeds was" effected ‘by ‘Bhabani Bala, it is 


Pii 


necessary‘ for” the plaintiff to' prove, firstly, that the deeds, were, 


tai 





A xs Ws x o 
, x > t E is E - d " xu , 
B Mr 94 I le CREE A uo paa B 4r "Ta: 4i 
x Ei at ,depos T by, Bha RM and, secondi Hd latis de- Civa. 
‘posit, was “with , the E Bag creating a; securityi.thereupon m 
for her liability | as urety.for Kali Padajs:loan:; “Two. witnesses iil 


Naga? 


havé been examined on behalf of the plaintiff to prove: either Mohini Mohan 
of these facts; of them, one is the Manager of the Bank and Bhattacharjee 
the other js Amar, Nath, Roy. Choudhury, an Advocate of the LP. 
High C dL Calcutta.. __ptrong, reliance is!also:placed 'on the dei ib 
written documents, E xts. 5 and, 6.,which mention: the; deposit um 

of. the: Title Deeds ‘and which, according. to the. plaintiff;: were K:`C. Das 
signed, by I abani | Bala. ,ihough,the; defendants. have:averred Gupta, J. 
that Bhabani ni Bala c could notwrite, at all, I. think it, very: unlikely 
that the Vine that, appears on these. documents. as, the-signature 
db Bhabani j i has been, forged. | »d hei writing, is apparently of 
a person, w j M bas. very. title command, over calligraphy. : It does 
nof see, to ‘ he xrobable . that if any.,attempt was being: made 
to forge, th e writing, this;kind of, writing, would beijresorted to. 
On a fonsidetarion of the, probabilities: I ee that. Exts. 5 
and*6 do b ear the signature of. Bhabani Bala. : P 


’ KALIH cs oer 


ag ii ppt yee bs ae ETN lei A di 3 yb heals ANG 4 


1 


" "ihe. earned Advocate for. ‘the appellants; Tos much. stress 
on ‘the all egation. that, „Bhabani , Bala ig a, , pardanashin : illiterate 
woman T That, ‘she, was, a pardanashin . illiterate woman : was 
av erred „in the, written, statement:. « Strangely.,enough , no. issue 
was framed | on, this question. , Evidence, was, ,howeyer. adduced 
on . this | point a and -we have the testimony of Bhawani's, husband's 
brother- that, she -was in fact, a pardangshin. woman. . This. was 
sought to be cHallenged i in, Cross examination, by a question that 
she occasionally. . goes. tO Cinemgg., , "Ehe .witness, admits that 
Bhawani ‘Bala, ' E ' used, to, go. out with, her- husband} fer visiting 
cinema." In my judgment, this is no reason to disbelieve the 
FaR, Brie statement. that she, was,,a,pgrdanashin woman. I 
ie leve, also, front, the evidence, that, though, she knew pto , sign; 
Vn name, She was “practically illiterate. ‘The learned | Court., 
below, appears, to, have, „proceeded. on the, basis that she; was in. 
fact a | pardanashin. WOMAR, but on a consideration ofi-the, evidence, 
it ‘came dohe -copel lusion , that, ,Ishe perfectly; understood, the . 


“fi 12 LLC 


bod eof the kanea selo, and; ihat;the documents were explained: 
to her. „proper! Voce tous SES Le tos’ on “9 eae ys ak utr 
say Xi eC LS Jien EE EID aep fc $4409 Sil: opo ald: m sa gr 


i The question remains whether the plajngft , „has, arged 
the onus that lay on him to dee that Bhawani Bala fully under- 
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e. : i pO n 
stood the nature of'thé transaction betore depositing the title 
deeds. | The law: on. this: question was laid town by the Privy 
Council in the case of Fond -Mn-Mia v. Mukhtar Ahmed. (1), in 
these words: © " . p 


He SO eae dp Roy qe d 
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er te Se s 27 e The law of India contains well- 
| known. puces for the protection of persons, who transfer 
their property to their own disadvantages, when they have 
not he usual means of'fully understanding the, nature and 
effect of' what they are doing. In this it has only given, the 

.:: Special development, - which Indian 'sócial ' usages make 

» necessary, to the general rules of English law, which protect 
persons, ‘whose: disabilities make them dependant upon or 
subject them to the influence of others,’ even though rioth- 

. ing in the nature of deception or coercion may have 
occurred. “This is part of the law relating to personal 

‘Capacity to'make binding transtérs or settlements of | pro» 
perty of any kind: 'Fhát the instrument here is a wakfnama 
is a. mere accident, and the general and well-settled law of 
wakf i$ not in questioh.- "The case of an illiterate parda- 
'nashin lady, denunding herself of a a large’ proportion of her 
property without: professional’ or independent advice is one 
“dn which. there: is: much authority. Independent. legal 
","advicé is not'in itself essential: Kali Baksh Singh's case (2). 
After'all, ‘advice, if given, might have been bad advice, ór 
the settlor might have insisted on disregarding it. The real 
| point is, that the disposition made must'’be substantially 
i^ ' understood and’ must really be the mental act} as its 'éXecu- 

a "tion is the’ physical" áct, x the person who makes in" 

i There can be no:doubt pis the dod of protection which 
the court puts round’ Pardanashin “women "is' available to ‘them 
notonly in the cases of'dócument$ executed by them ‘but ‘also 
in- thé: cdsés of ‘transaitions like” creating' a'mortgage by deposit- 
ing tittle: déeds. ' ‘Tt! is necessary in süch ‘a case'also for the’ plain- 
tiff to show ‘clearly: that^in making óver the deeds the patdana- 
shin illiterate woman understood fully ‘thé nature of her ‘act ‘and ` 
legal consequences thereof. Without clear proof on" this ‘it’ is 
not possible for the court to say that the deposit supposing that 

Oy dagi ER. d LAT aja RE "E 

: ay fgg)! L.R.: 4T "TA; ub. hup e epus ew, MES Teg qe. Pag oe gus 
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it has been proved to have been, made,by the woman here was 
made with the intention of. creating, a security thereupon. 
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Bearing these considerations in ‘mind,’ let us now turn tO Mohini Mohan 


the ‘evidence in this, case. As already stated, the, evidence on Bhattacharjee 


the matter is given by two persons only, the Manager of the 


V. 


Bank and Amar Nath’ Roy, Choudhury, an Advocate of the PUOI PANS 


Court. Though ‘the ” Manager, stated in examination in chief 
that he as ‘well as Amar Babu explained the documents to the 
woman, in cross examination he has admitted that he only. stood 
by while Amar Babu was éxplaining and that it, was Amar. Babu 
alohe who explained the matter to her. Amar Babu has no 
doubt said that he read over and explained the memorandum 
of deposit, Ext. 5 the letter. of guarantee, Ext. 6, and explained 
to her that she was mortgaging her property as security for her 
busband's. liability with the Bank. Ihe question at, once arises 
why, if Amar Babu read and. explained these, matters, to her, 
he did not ‘take the precaution, of making a, note on the docu- 
ments themselves that these had been read and explained to her. 
Though the learned Subordinate Judge appears to, have noticed 
that the ‘ ' usual certificate was omitted from; the documents " he 
does not appear. to have asked himself, the“ reasons therefor. 
It, has been suggested to us on behalf o£ the respondent that as 
Aimar Babu was at that time acting. on behalf of the Bann he, 
thought. it. ' unnecessary and indeed improper to note on the 
documents that they had been explained to her, I am not, at, 
all impressed by this argument. It seems to me clear that if the, 
authorities , of Bank were conscious at ‘the time of the need in 
law to explain clearly the nature of the documents to the, 
women, steps would have been takéh. mot only to bave the 


documents read out and explained, to, her but also to have a. 


proper certificate recorded thereupon. If, on the other hand, 
they were Dot. conscious of, the, need, of, such explanation, , they 
would, not fake the trouble of having the. documents read out 


ey ahaa A 


and. ‘explained. . In my "judgment, the. omission to, record the 


certificate that, the documents were read. out and explained. 
cannot be lightly treated. ‘Te has to bé remembered that Kali, 


Pada Bhattacharjee was an old customer of ‘the Bank. It is 
not at all unlikely that the Bank would treat his word that the 
documents were being deposited by his wife with proper under- 
standing: as sufficient and would not také the troub]e of taking 
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any, action to read'and explain the documents, to Her: Or, “to 


explain-the nature of the transaction ‘itself. It would be noticed 


that in reply to a question by the court Amar Babu, said that 
Bhawani -Bala-spoke to him and put questions, to him in course 
of: his explaining the terms to’ her and then again in, further 
cross ‘examination’ he made these, statements, as do not re- 
member whether she | put any ‘specific questions to me, or 
whether Kali Pada: ‘Babu put any “questions to me or whether 
she put ‘any question to her: husband and vice versa.” On a 
consideration of all ‘the ‘circumstances it appears to me very, 
unlikely that Amar’ Babu read' arid explained | either the. two 
documents, Exts. 5 "and '6, or that’ he explained the. nature of 
the transaction to her. I am coriscious, of the’ factt that the 
learned Subordinate 'Judge "has beliéved the testimony, of this 
witness, and for that réason I would’ not lightly interfere with 
that assessment: A “consideration ‘of the próbaboilities, how” 
ever, make “it clear'to me'that the learned. Subordinate Judge 
is wrong in Viking that Amar Babu is telling the truth. 

-" Even if it were’ assumed for'a moient that Amar Babu is 
not lying in saying’ that he read out the document and explained. 
it to her, I am of opinion that there can be no doubt that the, 
explanation, 'if any, was very petfuhctory. It is not at all likely 
that ‘Bhawani Bala ‘would be putting questions to him in this 
mattter in the presence 'of her husband. If there were questions 
to: be' asked, it seém$' to me reasonable to believe that Bhawani 
Bala would ask her husband to explain the matter. My con- i 
clusion is that Amar Babu's évidence that he explained the 
dócuments or the transactions to Bhawani Bala should not be 
believed and that even if it is believed the explanation must be 
he Id to have DOCE perfunctory’ and insufficient. 


torts 


E 


Assuming for the moment that Bhawani Bala did come to 
the Bank and’ deposit the title deeds „herself, I am of opinion 
that the plaintiff has failed to prove that she did this With an 
intelligent’ understanding of thé nature ‘of that act, and that it 
has not been ‘proved that she did so with the intention of creat- 
ing a security theretipon. ii. 


4 105 


For myself I have Brave doubts about ning truth óf the story 


oD ae MB 
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AS " 
deeds. It seems to nie*more' thàn:likely that Kalipada took the 
title deeds from her—very probably not without her knowledge 
asked her to put her signatüre-omthe documents which are now 
exlits. 5 and 6 and himself handed over the title deeds as well as 
the signed letters to: the Bank. : As’ I have already stated, how- 
ever, even if it be assumed that: the deeds were deposited by 
Bhawanibala herself to the Bank, it /has- not -been proved that 
she did so with the intention of cresting a security thereupon. 
Accordingly, the plaintiff's suit-must fail? — ^ ^' > ' 


I would therefore allow this, appeal. The judgment and 
decree passed by the'court below are set aside and the plaintiffs 


suit, is dismissed.; The appellants will get their costs in both 


T 


the:courts. © ^: : | 
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. ‘The’ cross objection was not- pressed and, it is therefore 
: : { [4 1) DOPO t " V m PSI D d DA | * . 
dismissed. , There wil however be no order ‘for costs in the 





Cross objection. — . . T 
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F 7 TOE seoa to po MN ef tre het pj, 4 EN 


` pe w "m. 
7 NGA r on te bor ' 1 P if 
S.K.H. ppeal allowed. 
` * ` 
| ` 
+ - | 
9 {4 ut 4 E “ihe d QU bu Lar t 1 (d 1 
+ 
2 i : L y \ |^ TN 
i i j aa r ` to = 
=> 
T 
jio: P us a 4 L y & 
"Jt 1 1 veda || tud QV Sang z 
UM 
n = y 2 n i s 
ries nm 
o b us 2] Ll) } Sets vi bar Mabel get 
= "n TELE E E z 
i d n Ü I teed 4 à 4 ^ "roe &o* z^ as H V s teeth . ck 
- ale E 
T -- }- ` 
ri i ! 
qure dpa caer ect eo EE ig : um T 
` 7 a || l "| ii ) T Ti 2 ar] 5 f t t 1 i 
L] 
y re p ag *- ui f - a f 
TUE "3 E [px cn QE. a sf ) (owt t 
+ 7 2 - . 
ih 4 H "n - 1” ^3 TF 
p*urat] $483 €" OBS XE no qv CE ate kat a 
E , E ' tr 
y $ D^ ? E I y 4 PT. li r* . m ^ E, * v ET 
i155 li Tli hid. GO ru ap Set XESCICET Ed 
, » 74 - 
T. 
Sui dee dup de Ba a te GV Scb Uatt a ? tA 
e ow M 4 
ag r 
' 3 yo bo 7» 7 roy * tort 
1 i f 


1954. 


hn Aa 
Mohini Mohan 
Bhattacharjee 
Vv. - 
Southern Bank 
Ltd. 
K. C. Das 
Gupta, J. 


46 — ° THE CALCUTTA LAW. , JOURNAL. [Vor. 94.' 


s ot, a) . CRIMINAL REVISION. osoo 9 ott ee 


E - 1 z id 
ba) 1 at i t 1 ^ t s j * 
-_-— = 1 t * 1 OPE 1 "a Ji Ni it t f af Ye 


ry l i i aa Justice. K. C. Chunder::. |: 
re CN RUE. E EE wu Ae i 
à] n 


CRIMINAL. ' "A | PANCHU: GOPAL GHOSE «o i “a 
1954. s [EP eg cog ckobs SE ug ch KR E o* a 
—9 7 ioo , JOGENDRA NATH NASKAR.* - kaa de 
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Code of Cunina Procedme Section. 250(2) whether’ the expresion ‘the 
magistrate ” includes his successor. 

' .When the matter previously cam" ‘up to High Court. jt was remanded, 
directing ‘the court ‘below to allow! complainant to show cause and ‘to con- 
sider, the cause shown. In view'of the fáct.that the trying’ mapistrate had 
expressed his opinion, the case was sent back to another magistrate. con: 
sidered the fresh cause shown and passed an order for compensation. It 
was contended on behalt of the petitioner that the | transferee magistrate _ 
should’ have sent the’ matter with his" opinion to the previous magistrate fof 
recording the final order It' was held that ‘that’ was not necessary since 
the expression the magistrate includes his successor to whom’ thé;case has : 
been transferred. 


" N 
t * = 
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; . Application for Revision apainst an Order a ii 


Section 350, Criminal Procedure Code. qo 


The material facts will appear from the “judgment. : 


Charu Chandra HT) and Hemesh Chandra Sen for the 
Petitioner. - : 


Bankim Chandra Roy (II) for the Opposite Party. 


The judgment of the Court -was as follows: — 





K., C. Chunder, J.:—This Rule was issued at the instance 
of the Complainant who was directed to pay compensation under 
Section 250 of the Code of Criminal Procedure. 


It appears that this matter came up once before to this 
` -Court and it was remanded with a direction to the Court below 
to allow the complainant to show cause-and directing the court 
to consider any cause thus shown. In view of the fact that the 


t Criminal Revision Case No. 138 o£ 1954. 
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trying Magistrate chad. expressed .his opinion, ‘the case Was sent — Crmmnat, 
back from: this Court to another Magistrate. The other Magis- 
Fate :considered,.the..fresh: cause: shown“ as dirécted arid "passed oe 
: : 1 Ps a. u i 
an order for compensation. 07177 7 "' Panchu Gopal 
Ghose 
Mr. Ganguly's contention'is that:as:clause (2) of Section 250 M -— 
speaks of "the Magistrate" what should have been done was ! go à 





that the transferee Magistrate should’ Have gone ‘with the matter 
and then with his opinion sent it to the previous Magistrate for K. C Chunder, J. 
recording,the finaleorder.si/This'üs- hdt nécesiary undét the 
section. « y»iEhe Magistrate will include: his successor to- whom 
thetcase;has.beén. transferred: .5] therefore the'Rüle'is'discharged. 
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West, Bengal Fremises, Rent Control. Act, a9ro.—Sectioni g,—What Rent Con- | 


. troller allow for tn 1 iy i KP " 
‘Nerd i atin for, LEGEN municipal tax, we 7.) E. a a 


Yit "^aridloid' apbiiés undet Section 9 of est Bengal Premises Rent 

Control Act,’ 1950, on the ground of increase in Municipal Taxes, the 

Rent Controller can allow increase, only òf the share of occupier's tax 

payable by tenant, «r He, cannot allow ,the whole increase. including owner's 

sliare because the Section itself says that he cannot allow any sum ''over 

m ie what is payable by landlord himself under the local municipal 
w.’ EUN d "n aji NE E 


r 


Rule against an order upon an Application by Landlord ° 
under Section g of West Bengal Premises Rent Control Act, 
1950. 


* Civil Revision Case No. 1125 of 1958 against an Order df S. K. Roy, 
Judge, Small..Causes Cotirt, Calcttta, Sixth Bench, dated the igth of 
December, ippa. . 
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The material facts will, b a trom the s PEEGEL 
` ( : 
Hémendra, Caius Sen p Sachindra- enanada icd Hupa 
for the Petitioner. d 


A 


Janendra Kumar, Datta 2d the Opposite iio 


— 
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The judgment of the Court was as follows: — 
d A . s be 

K, C. Chunder, 'J.;— This rule was E at e instance 
of a landlord in connection with his application under Section 
9 of, the West Bengal Premises Rent Control. (Temporary Pro: 
visions) Act, 1950, for an increase in the municipal taxes. The 
Court bas given him an increase of the share of occupier's tax 
payable by the tenant. He now claims in this court that he 
should have been granted, because of a previous Contract, the 
whole increase, namely, including the owner's share, but the 
Section itself says “ over and above what is payable by the land- 
lord himself under the local municipal law." The owner's 
share is payable by the owner and not by the occupier. There 
is nothing of course in the local. municipal law: against a con- 
tract which may shift such payment of occupier’s share on to 
the tenant. " But we are not concerned ^with that question here. 


` We are only concerned with the question what the Rent Con- 


troller may allow under the: Rent Control Act and he can only 
allow such portion of the increased tax as is "over and above 
what will be payable by the landlord under the municipal law" 
and that is exactly what ‘has‘been donè in: the present case’ 
Therefore, there can be no interference in this case with that 
order, 7 077.7. "MEME wo 

c ee : ha OF, a m i m 
- , The Rule is accordingly discharged: with costs. 
pay. Sa gr pre ibd ue. Quer gs M dS 


el oer! 4 Veins 


PIK. Rule discharged. . 


- 
a 


- 


+ 


= m e 
DA Im ' , B vi rx F , j La Ï 
VoL. 94] - " '. HIGH COURT.  '' 
j à : s " Li 
E ; ; ot f jn ' E: L 
RM chet veda tes 4. -APPELLATE: CIVIL: d bol zy : 
SAE AU plia cape Seta e S club cnt Sant se B 
EU ‘Mr. B.'Chakravartti] "Chief Justice, ‘and 
: P ee B. K. Guha. ; 
kal ti "TG E ajak E ETE t€ h 1 V 23 (IL. ie m á 
Ne AGENTS' Megsri.t UKHARA, FARMING" 
oss ad - CORPORATION LIMITED. ' E 
E ' ä " » i i ES P r ` 2*7 
4T INS pott adw God J QU Uy, a d | = M ; 
+ i 2 " 3 1 - J 1. TEE oe 
pe ects C OSATUSBALA BAGDINI. "CC 
=v elt les taata! ELE Husa uu ats f up hi 3 E D EL 


Morkmen's.. Compensation Aci—Séction' 31) (ny  Wórkmen; P difinilion of 
T — Under Clause (ii) ofi Schedule II.— A person lemployed: elsewhere than 


| the e meS phere manujah ing process. is carried. on, mota **-Work- 
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atli Where-a ' person ‘employed in cutting dud y grass died of snake bite and 


his! mother ee under’ the WIEN k! Córhpehsátion Act. ; 
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_, Held; The ‘Clause 2(ii), of, Schedule JI of, itia Warkinenfr Compen: 
sation Act contemplated persons employed in the premises where manu- 
facturing process is carried on. It does not cover persons who may be 
connected with a concern which carries on a manufacturing. Process but who, 


as far as they. themselves are' concerned “are nU in out door work. 
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Civit. P. B. Chakravartti, 0.J.:—This appeal must be allowed 
NN on a point which does not appear to have been fully appreciated 


sd or properly canvassed before the learned Commissioner. 


Managing Agents, 


Messrs. Ukhara The appeal arises out of an application by one Satu Bala 
Farming Corpn. 


ts ft ¢# 


Satu. Bala Bagdi, who had been a workman employéd under the appellant, 
Bagdini. had been bittten by a venomous snake, while so employed and 





“May, 20.. 


in'the Act. ~. | a, ae 
1 f n ppm j 


At the trial, a, further point appears to have: been raised 
which was that the business of the appellant company was agri- 
cultural and, consequéntly, no'body who had ‘been 'employed as 
a worker in that business could claim to be a workman, as con- 
templated by the Act.. : on oco ee on rns P 

The Commissioner found that the deceased had been en 
ployed under.the appellant and also that his employment was 
not of a casual nature. As regards the defence that the opera- 
tions of the appellant company were of an agricultural character 
the Commissioner found that no such plea had been taken in the 
written statement and therefore, strictly speaking, it was not 
open to the appellant to take that plea. He, however, added 
that the undettaking of the appellant company ‘wag not limited. 

to agriculture, but conipriséd: mantifacturing processes às well, 
The Commissioner found further that the field where the de- 

* ceased had suffered the'bite was one which was densely grown 

with sabai grass and a favourite abode of snakes. He, therefore, 

concluded that inasmuch as the employment of, the deceased 

Was to cut grass from, the sabai field and inasmuch as the sabai 

field became thickly grassy during reaping time and. also a 


b 
- 
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favourite haunt of snakes, the employment of the ‘deceased was CivIL. 

such as ‘exposed him to the Special risk , of snake-bites,. and conse- Ys 

quently the bite which he received was an: accident, arising out of: - 1954- 


d 
- Managing Agents. 
ings, the comisioner decreed the, daim tor Rs. x ‘The’ Messrs. Ukhaia 
, ,Farming Corpn. 


NM t-e TM r t ‘4 


Los Ltd. 
TUTTI 14 EO xd i 4 A Ls ' ih "IUD LM Y. 
An interesting. discussion took place, betore us asto whether. satu Bala 
a fatal injury. by, snake bite,, caused to a,grasscutter could at Bagdini. 


all be an accident arising out of and in: Uis course of his employ- => 
ment. If this point had to be decided,, the, matter, would have Kh. 

to be examined carefully, and the true, nature of the causation, "ravra, C.I. 
which makes. an, accident, occuring ,to a ‘workman, an: accident. — 
arising . a a out of” his. employment would, have ‘to: be investi- 
gated and ‘ascertained. ee appears, however; that the decision’: 
-of the point is not,. called for in the. present case, inasmuch as. 
tte appellant. must, succeed. and the respondent must fail'for a: 
very simple reason. I agree with the Commissioner, that the 
appellant could not be allowed to raise , the, plea ;that.-the. 
operations in which it was engaged were. agricultural operations. . 
and. therefore. workers employed in:them could not be ‘workmen . 
within the, meaning of the Act. Such,;a plea obviously raises. 
Issues of fact, which the appellant. could, not be allowed to raise. 
for the, first time in appeal. I also agree with the Commissioner 
that the employment of the deceased was not,of a casual nature. 
Even so, however, it appears to me that on.the case made by the , 
applicant herself and taking the description, given by her of her 
son's occupation, as entirely correct, it must still.be held :that.- 
he was, nota workman within’ the meaning of the Act, In order, 
to. show that such is the. position, it is. only, necessary, to Teler, 
to the material, part, of, the, difinition. OF." workman.” , which . 
occurs, Jin, section 3(1),, (n) of the, | Act. „i Under. that -(defi- ,: 
tion, “workman”, means “any, persom , *,: * at . .? 
Who 15. (um ud oue e uos i. employed on, monthly - 
wages , not exceeding four, hundred rupees, in any. “auch capacity e 
as, 15 specified, in Schedule, IL" It,is.to be.notjced that,the , ° 
language of., the definition 1 is not that, the term || workman."., 
includes: cértain classes. of persons, but. t that it, means them. In, 

other: words,. the definition, 15, exhaustive. , .. If go,, ‘order that. ons 
person may, claim to, be, sa workman ; within, ithe, meaning of the, 


Act, he myst, if he isengt a railway seryant,and, therefore does , 


- 


d 


t 
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1954. 


0 a 
Managing Agents, 
Messrs. , Ukhara- 
‘Farming Corpn:: 
. Ltd. 
Y 
Satu: Bala 
Bagdini 
P.. B. 
Chakravarttt, C.J. 
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not come.under clause- (i) of the définition ‘section, prove that 
he comes under one or other gf the clauses set out in Schedule 


- IL. Ona reference to that Schedule, it appears to be plain that 


the deceased cannot. be brought under any one of its clàuáes. 


Reference. was rhade-to clause (xviii), but that clause ‘is specili- 
cally and expressly limited to persons employed on any estate 


which is maintained for the purpose of Brows cinchona, 


coflée;rubber.or. tea.. An estate’ maintained for the purpose of. 
growing.any other- cofp is not- ‘included’ im the clausé. "The only 


other ‘clause to which reference was made" was’ clause (ii), ar 
the language of ‘that. clause- is’ so--plain’ that, to my mind, 


excludes itself. ‘The clause- has referénce to’ premises olla, : 


or. within the precincts'whereof, a-certàin number of persons “had l 


been employed -in any- manufacturing“ process, as defined in 


the ‘Factories Act of 1934, or in'any kind of work whatsoever | 


incidental to'or connected with any such’ manufacturing ’ process 


and ‘where power 'is used::- Mr. Mallik referred’ to the finding 


of. the: Commissionér' that the undertaking of the appellant com- 


promised: mariufacturing - activities’ as well and it was om the’ 
basis: of that finding’ that-he claimed the ‘deceased to be à work“ 
man under clause (il) of Schedule’ (15). : It is however clear that B 


what: 'clausé.: (ii) conteinplates are pérsons "employed' in’ the 
premises where the indiiufactuting’ process is carried on. It does 
not cover persons who: may ‘be’ connected’ with a concern’ which 


carries on a manufacturing process, büt “who! so fai" as "—béy | 
themselves are concerned; àre employed: i ouitdoot work. “The 


governing: ‘provision in' the ' clause’ is that ‘the persons cohtem- | 


plated by'it must be employed in premises of d'certain kind ánd 


the' clause then proceéds: to to'say that the premises must be like: 
The prethises” must satisfy ‘two conditions, one of which is that 
on any. one day: during the- preteding twelve months, ten or more 
persons ‘must? ‘have beer: employed therein 4 mahufacturing 


process or in: any kind of'work connected‘ with such process or" 


with thé articles iiidde^and the other of which is that steam, 
water or electrical power niust be "used' i in the premises. Persons’ 
working’ within" ‘such premises, though: not’ employed ‘ii the 
manufacturing process proper, ‘are’ within the definition,’ but 
| persons Working-outside are riot; though they may be'serving the’ 
concern. ‘TP ‘the’ deceased’ ‘had ‘been ‘employed’ at ‘a ‘place where ` 
the sabai grass was” '$tickéd'or male into’ bundles or prócessed Or 
óthérwise" made "dy for sale, and if those operatiolis could '- 


t 


` 


* 
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be described as a manufacturing | próééss and if, further the statu- Crvit.. 


tory number of workmen had been employed at the place on Bd 
any one day during: the: proceeding :Swelve ‘months and power bis 
of one of the specified kinds was used, it might have been said Managing Agents, 
that the deceased’ wasa Workman!}. But ên the statement of the Messrs’ Ukhara 


applicant herself, her son had been employed only as a grass- Farming Corpn. 


cutter andi his. workilay in ithe fields. heré ‘is ‘again ‘nothing a 
= ` i NET AS i 4 v.. : 
to show what the numberof. persons“employed in the concern Sm: Satu Bala 


was or that steam, water or electrical power was used. I am, Bagdini. 


| therefore; : of ‘opinion that clause" (ii). also cannot” be said ‘to' — 


EN AO ES hye it 


cover. the case ‘of the deceased: MR: "i P. B. 


| E P8 am 8 79^ Ma Chakrayarta, C T. 
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"There is no other clause, which can. be said to, be even 
remotely capable of covering the caseiof:thé deceased. ~ Itsmust, 
therefore, be held, however unfortunate the conclusion may be, . 
that thé deceased ^ was, not 2 “Workman within the i iheanirig at ‘the, 


Act, and | therefore his ‘dependent mother. was not. entitled 40, 
maintain an application for. M SU n 


* 
34 pita f Este do eoat p PJE‘ TP a I: ^ 


' "Fhe appeal. 18 ‘accordingly’ allowed.’ The" qudgiàent and. 
order passed by the Cominissioner for, Workinen’s ‘Compensation 

are set aside and the application for compensation is tanked 
Under an, order ‘passed by, us.at a previous stage, a sum, of - 
Rs. 200/- was. allowed to. be, withdrawn: by; the respondent. It 
has: been ‘very generously stated» before usi by MrsBurman on : 
behalf of his client, the appellant; ‘that: the'appéliant: does 'not 
insist. on the iéspóndeiit paying, "back the" money she las with- 


drawn., The concession. made, by the appellant. will, thereforé, 
be. recorded. Wry fete e P ung go w E Be) dl pull! cule aao t 


2 HS ai 


Oda Ifa AMO el 7n abo 


Dr 


gie. S eget + dn I Mo! A aga’) NALA PA Poar, e dedu qd. Six 
, "We make.no' order’as*to’costs either-of the trial Court ‘or' 
of” this appeal. E sat Wc nado E DES ta AM " rata 
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S.G.P, Appeal allowed. |. 
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ny agree. 
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20 as GIL u o ite JAYASWAL ; SHIPPING: COMPANY. ni aus uon 


i es Soc snper c8 cle hi. ant si bou seeq cb Soeg Hatha Fd 
p sida JFHE:;OWNERS &iPARDIES INTERESTED +} 7: 
December, ag,- si ut od on. PIN: "8/5 LEELAVATEYA Uds quite A ad 
TOT ie Coo Ek ds vis MG Me abe vage alaa CEP Ted eot 

- Admiralty Junsdichon-z Nature, Scope. and. extent. of, “Admiralty, TN 

op —S$uit on claims for necessaries supplied to, the | Ship--Circumstancgs 


,* under winch' a suit may be brought ‘on ‘the “Admiralty Jurisdiction— : 
Sana) Jurisdiction cannot be muohed while ordinary jurisdiction is 
: "opens! Admiralty Jurisdiction ‘available only ‘where the owner ior pee 


,-owner cs not domiciled  sh-India. . i} Pe dates dye Snes of. og KN 


: nu. ty j^ en dcs E 40, eut nin cb CERE i ud os Uni » LA np aiul 
LENT The A / d nira miralty . Jurisdiction -o -Qver a clgim for pecessarieg. is recognised. 
^ to avoid the difficulties which a "supplier of necessaries normally felt in, 
x realising ‘his “claiin either” against che thi petr the owner ‘théreof. * THe’ 

difficulty of obtaining remedy’ Wheréshecessaries were: supplied’ to a) foreign : 
ship and she left the Port without paying for them is obvious. Equally 
obyjous .is, the difficulty where even -in the: case . of a domestic ship, she 
- . left, the | Port without paying for, necessaries BU plied while iM, Port, if the 


Se DE t A >i ' 
Z (Oi yer "was, hot ‘domiciled in the territory of ‘the’ Coutt' exercisirig jurisdic- 


PN ni oa tard 011; IR Lant 0594 
tion ‘over "the "Port. | bi Qd EO ng Od Soe th. tye 


It ilie Ship "belonged to: ‘ihe Port where. the” "fiic kes" weré ‘supplied, | 
thién ys was no need! for: rvolabg: tlie‘ jurisdiction’ in Ádmialty and. the! 
Courts ‘of! Common ‘Law: Jurisdiction! and! the Ordinary: Courts: of ithe, lanc ! 
provided . sufficient, forum for „adjudication , el the claims, for, necessarics ` 
supphed ,to the ship, a and, in. a proper | -case even, tor ‘attachment ' before | 
judgment, in such ordinary actions. "Similarly in, dE the owner ‘of the 

T7 ship "was himself dómiciled?in the coun untry wheré the! Ship was supplied ' 
with necessaries, then the Courts of Common Law and the Ordinary ‘Courts ` 
of the land were adequate enough to grant effective remedy to the suppliers 

^ l who were. not paid their! claims for the necessaries suppdicd to such .a ship. 


This (grounds stated above) being the national of the basis of, Admiralty. 
Jurisdiction specially recognised by: statute, there 1s no ground or justifi- 
. cation to. create or extend Admiralty Jurisdiction, in a Je. o£ necessarics 


e where the ship is not foreign or where the: “owner” of the Ship is’ doiniciled 
in the disci of the Courts of the land where the necessaries were sup- 
| ` plied. zs SM a V one = ay 1 


S Suit under Ádmiralty Jurisdiction of the High Court. 


Claims for. necessaries "supplied to the steamship 5.5, 
- UNT Leelavati. | " " 
* Original Side Suit No. 6 of 1958, | d - 


à : i : . f 2 
* MVoL 94.) Jit, ast ‘HIGH ‘COURT. cii : B5 
7 . . 
lai Lhe, material facts will appear from:the: judgment. t: CIVIL. 
E" aa a a a av A c aa sek ats 
<. D. R. Das for the ;Plaintiff.- 66 s (ics lU teg 6^ | 1955- 
: : | —— 
2E PRAE. gg eode s Seu ont ud t1 e c t Jayaswal Shipping 
D. QR: Chowdhury ; for, the'Defendants.....':. 22 50s ^ ^ Company. 
cl Sw Sy. G” iieb Dhe Su zi "E ME So cibo o. 5 Ne 
F : : = wners & 
The judgmént of the Court :was as follows:—.1+ -t Ga Ka 
Parties interested 


ey dca du du SR a SETS ^6 NE deve in '' S.S. Leela- 
"E LP. B. Mukhar]Ji, J.i— This is; an, Admiralty action ‘in this vati." 
| High ; Court., It :raises., an^ intricate ‚but ‘interesting point of 5 
, Admiralty, Jurisdiction.::. To, putiiit graphically,:.the : point .of Decembar, 23: 
«constrüction, raised in the suit is how the words: “ domiciled: in 
„England or Wales "; appearing in Section 5; of, the Admiralty 
Court Act, 1861 (245 Victoria, Ch.-X):can:be „dovetailed in the 
:topograpliy óf India, and when so doneiwhat. will, be. the. scope 
„ànd extent-of;the meaning of, those words. ; The ancient lumber 
of admiralty law. in, India is. in: need ‘of immediate. legislative 
spring cleaning, so. that. her’ titizeniof. today; máy be. spared in 
. future from.:the task; ofi solving such ;problem-of -Indianising 
English. geography ‘by having toiinterpret English; Statutes. . : 
wo ge pee. via Ap ee Pise dues C uap fat | 
, . Before discussing, this; point which does: not appear to be 
covered by.:any decision: in India, it. is ;essential::to. state- the 


| i? 
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necessàry: facts; - "Ee Dee ipe code ate abslo aot v4 
The suit is instituted by Jayaswal Shipping Company, a 
«registered partnership; against the owners -and parties: interested 
in the Steamship “S.S. Leelayati " for a decree, for the sum of 
Rss 39,041:15:3«p. being the amount alleged: to.be due to the 
plaintiff by the defendant. for supplying necessaries in, connection 
~ with the. operations ofthe said vessel .at/ the. Port of Calcutta. 
„Itis ‘conceded and, admitted iby ‘Mr. |R.: Choudhury, learned 
heounsel for the defendants, that necessaries: were, supplied., , He, 
_ however, doés not.adniit the amount.claimed although. ber admits 
' that “the claim ‘ison’ account. of ‘necessaries., Such: admission, 
‘therefore, -is recorded: in; thé::proceedings ` of the: suit, because 

sim: paragraph: 6 .of; the affidavit-in-oppogition of Chinam Suryya e 
Narayan“ Murti :affirmedcon the 6th October; r1953;. there is the 
allegation that ‘It. does: not appear fromthe said- petition. that 
--dny necessaries: were supplied tor moneys paid for necessaries in 
„connection: with ‘the operation: of the said vessel... This ad- 


Mi 
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iCrvir, mission; therefore, makes" it unnecessary to take -any'ievidence 

| Pu on the „point whether necessaries were supplied. On the side 

Medos of the plaintiff also there has-been a'concession on ‘a point of 

. Jayaswal Shippingfact by Mr.:D. R. Das, learned counsel for the plaintiff. The 

Company. admission by the plaintiff is that Chinam Suryya'Narayan'Murti, 

l The. Gas k the owner of “S.S. Leelavati,” is permanently domiciled in India 

i. Parties : interested 224 is a citizen ofi the Union of: India.’ That admission is also 

in: “ $$; Leela- Tecorded in the proceedings of this suit. What is admitted in 

vati.^ paragraph 3 ofthe ‘plaintiff's: petition. is.‘that’ Chinam. Suryya 

b CR “Narayan Murti; the owner of: S.S. :Leelavati'" carried) oti: and 

"o p “still: carries on business; under the’ name and’ style, of:‘! Andhra 

(^. "Steamship Company ".at No! 397. T. H. Road, Madras-and that 

‘such: Steamship: is, registered . in: the:Port. of 'Madrasi In the 

‘affidavit used: by .Chinam/Suryya: Narayan Murti. if is said. in 

“support of" his’ allegation! of .permánent domicile‘in and ‘citizen- 

ship of India. that he+is: a voter! andhe has exercised: his tight 

of franchise at the last Election for Parliament'/as well ‘as.for the 

" Madras- Legislative--Assémbly.' The'admission" of the learned 

counsel: for the'plàintiff on.the point of Murti's'Indian domicile, 

therefore, makés it unnecessary to take 'any-levidence.'on-. this 

point. I may also state here that neither in the plaint nor in 

“the ‘petition for. arrest ofthe ship was: any allegation’ made by 

the ‘plaintiff: that the defendant was.not.of Indian domicile. 

These are all the facts that need be stated for deciding the'issue 

raised in this controversy. 


1 
Ec ANC eyed 4 ‘Lea " 4 ey 


"nA brief? reference, however, to'the interlocutory proceedings 
in! this: suit ‘will: not be. out of.place before taking.up the dis- 
‘cussion’ of the point of admiralty law and this High , Court's 
‘jurisdiction’ thereunder. ‘The: plaintiff moved an application 
ón! petition “in the! Admiralty Jurisdiction of this ‘Court before 
the: learned: Vacation:iJudge. : The application iwas for a. Writ 
Öf Arrest-and seizure by the Marshal of 'this-Goukt to seize and 
' détain? arid arrest the:said vessel.“ S.S. ‘keelavati.” lying. in. the 
Port of-Calcutta on ‘the-river Hooghly... An:order was also asked 
“for in that application fér furnishing: security, by the defendant l 

e for the'sum of Rs..33,041-15-3 p.ibeing the claim iri the suit arid 
- tħe-othėr: incidental: relief ofvinjünction" restraining the defeñd- 
‘ants, their servants :andiagents ‘from: removing the vessel- from 
‘the Port of Calcutta during the hearing of. the suit. , On-.the 
"25th ‘September; 1953 the plaintiff. moved: this application and 


~ 


- 
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„Obtained the: orden-from the ‘learned . Vacation! Judge tor -arrest Crv. 
and seizure., of thetShip.. “This >order “however, also “ directed - P 
notice -of this.application.to the owner-of the -vessel to show 1953. 


- CAUSE against the, arrestiby:the: goth” September, 1953 ‘during the Jayawal Shipping 
vacation when, the i application :.was ordered! tó appear on the Company. 

: Cause, List... Pursuant ‘to. this order iSiS.:Leelavati " ‘was duly á 
arrested iand ‘seized -by the. Marshal. of this’ Court; I The appli- 1e, Owner t 
cation, having been made! returnable during the’Vacation’on the ‘in '' S.S. Leela- 
, goth; September; 1953,:'duly: appeared}:on- the’ ‘Gause ‘List’: On vati.” 
that date the application was by. consent 'adjourned till the 6th a 
» October,i1953, :in the ‘Vacation with’ ‘eave t -discharge''the , 3s s yi 
"“cargo, an, the: meantime and: payment of: the ‘daily chargés ‘ofthe “UUAN. l 
„Marshal:! When, the-application' again appeáred'orn^the ‘List’ ‘on 
.ithe, 6th ‘October, 1958, an'interim iordét was made! cóntinuing 

the arrest-of the Ship till! ther““finalrdisp6sal of the "àpplication " 

- with, liberty!to «the ‘deféndant to: get the “Shipirelbased 'in' the 
meantime, on ‘furnishirig:. security.’ to: the. satisfaction ‘of’ the 
Registrar for the entire claim: of: the petition.’ ‘The! order ‘algo 

» provided .that-in caseit was:.decided fihally on the application 
“that this Courtsdid not have jurisdiction, then the'sectirity would 
-'stand .caricelled. ;. The defendant, ‘however, did: not lfurnish 
"Security ass aforesaid with the-result-that the ship has cóntinüed f 

'to be únder arrest; With that-'order tlie application ‘Was ad- 
'journed »till after .the:{Vacatioh. - The matter. now ‘comes ‘up 

:before. me.asiexercising: the: Admiralty ‘jurisdiction: of -this ‘Court 

for finalzdisposal. ^pa; ture: te utm a rss c 

CD o Ava G cose wb e ede Se cabe 36 ee n 

' ... By: consent: of counsel, appearing ‘on 'either side, no evidence 

Isigiven in ‘this: case at this stage and 'by ‘similar ‘consent the’ only 
point:urged on. behalf: of ‘the: defendant 4s-'that'this ‘Goort ‘has 

mo jurisdiction! to' direct ‘the arrest: ofthe Ship:on the facts-1 have 
istatedrabove.", Its .efféct sis. that the-Motion ‘ig treated: as^à. suit 

because: the decision on the point of jurisdiction én this Motion 

“if it. goés against the plaintiff will dispose‘ ofthe suit, although 

in case the:point: isfound: in: favour of thé plaintiff, the further 

question of the amount will remain to be decided: on) evidence. ; 


u  BheAdmiralty:Turisdictioniin this High Court isian ahcient f 
inheritance. ;  Clauše. $6 0f.. the- Charter 0f'14774:/ défiriés "the 
Admiralty 1 urisdictiont;of the ‘SupreméCourt.’ It made the 
Supreme ,Court- of ‘Judicature, at. Fort William-:ini Bengal, ‘the 
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, CIVIL. Court of Admiralty, in and for:the provinces, countries! or dis- 
NS .tricts, of Bengal, Behar and Orissa, and 'all other territories and 
jm islands adjacent thereunto. -It gave: power. to the ‘ Supreme 
Jayaswal Shipping Court , to hear, examine, try'and determine and take- GOENA NG 
Company: of all causes, ‘civil and maritime, and “all pleas of contracts,’ 


v. and “all mattters and-contracts which in any mariner whatsoever 
The Owners REN : 


Parties interested relate ,to freights;or money :due. for'ships hired 'and Jet ‘out, 


"$8 Leela- transport- money, maritime, usury or bottomry or to extortions, 





vati. trespasses, in, juries, complaints, demands, and matters, civil and 
maritime, whatsoever, ,between merchants,' owners -and pro- 
„P. B. 
rietors. of ships and vessels, employed or:used within the’ juris- 
, Mukhang, J- p P Box : e] 


diction., or between other contracted; done, had, o commenced, 
„in, upon or, by, the,see, or publiċ. rivers, or 'ports;". This clause 
describes, the, admiralty jurisdiction of the Supreme Court “as 
‘the same is used and exercised ini that port of Great Britain 
called England, together with all and singular their incidents, 
emergents ,and..dependencies: annexed.” “This inheritance was 
,.continued by Clause .31:0f the Letters Patent of 1862 which in 
dts, turn. wasi. continued : by Clause 32 of the Letters Patent’ of 
1865. Section, 106 ,of the Government of India Act, 1915, còn- 
.tinued the existing. Admiralty.,Jurisdiction in the High Courts 
` -in India. It was preserved .by Section. 323.0[ the Government 
of India Act, 1935 and its adaptations: : Finally, Article 225 ot 
„the Constitution. of India lays down that the jurisdiction: of any 
.exising High Court shall be the same. as immediately before the 
commencement of the Constitution subject, of course, to ‘the 
provisions of this Constitution and to the provisions of any 
law.,of the appropriate | Legislature made. by virtue of powers . 
| conferred , on, that Legislature by:.the' Constitution. : No. such 
Legislature since the Constitution .has. made any law touching 
the Admiralty , Jurisdiction: oí. this Court on the point under 
consideration. That is a.brief account of how: the present High 
“Court in; Calcutta is.vested with, the Admiralty Jurisdiction. 
As this, survey will show the fenst act .crige. of this High Court's 
Admiralty Jurisdiction, remains Clause. 36, of: the Charter of the 
Supreme, Count/o£ 1774. e s tons e ip. 


- e In order, therefore, : to determine the nature, scope and 
extent of Admiralty Jurisdiction: of the High Court ini Calcutta, 
.the words of Clause :26.0f. the Charter of.1774' are material. :: -As 
already, indicated, Clause.20 of the Charter 1774.in short gives 
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the jurisdiction of ‘the, Admiralty “ a5, fhe. | same ;is used. and Civil., 
exercised in that part of Great Britain calléd England together D 

with all and, singular their incidents.” This, again makes it boi 
nécessary d éxamine the basis and scope | of the ‘Admiralty Juris- Jayaswal SI Shipping 
diction exercised | by | the Court of ‘Admiralty , in England. The, Company. 
Adiiiraliy Jatisdiction | in ‘England | is of great , antiquity. In. ri 
England, the Court of tlie Lord High Admiral as a, corollary to d 


mt Partics interested 
the ' criminal jurisdiction, ‘which , it ‘possessed, began, to hear in. ““ S:S.-Leela- 


disputes’ also in civil matters ‘connected’ with, the sea and, gra- | vati.” 
dually usurped the’ jurisdiction over cases arising | in inland, tidal | — 
waters. ‘Then began. the conflict between the usurping author Aty od 


of the’ Court’ of the Lord High Admiral and the existing Courts, WAWANGI Ji 
of Common law. ` “As a result’ of this ‘encroachment on the pro- 

vince of the | Courts of Common Law, “two statutes, were, passed. 

in thé reign “of ‘Richard 11 to limit the jurisdiction ‘of this new 

authority. tn Article 93, Vol. 1, of Hailsham’ S Edition, of Hals; 

bury's Laws of. England it is expressly, pointed out “ the civil. 

jurisdiction of the “Admiralty continued within . the limits laid, 

down by ‘the statutes € of Richard, IL, but its exercise, from. the 

reign of Elizabeth I to the, reign, of. Charles p inyolved the, 

Admiralty, Court, in a long struggle, with the superior Courts of 

Common Law." The ultimate result « of this. conflict led to the 

civil ' jurisdiction of ‘the’ “Admiralty Court being considerably ` 

narrowed and: curtailed | ih ‘practice and it -appears that the, 

jurisdiction of the “Admiralty , was confined to, G) collisions 

between the ships, . (2), injurious acts committed. on the high 

seas outside the. body of any county, (8). "salvage service rendered 

to. property, on the high seas and between high and low. water ` 

mark, but otherwise not within the body of, any ‘county, (4), ? 
droits. „of Admiralty, - (5) possession | of ships | where no title 
was, in question, (6) bottomry, SO called because money had 
been lent. on. ithe security of the bottom of the ship, (7) 
responderit. is "bonds on cargo, (8). ‘claims “of seamen's wages 
where. there, 'bad been, no pirates, (9) jurisdiction. over the goods 
of pirates. ‘and goods partially | taken and (10) suits against ‘masters 
of ships for ‘assaults and ‘battery, ‘committed í on ’ the high, seas 9 
where. ,the, complainants were. officers, seamen. or passengers of 
the ships... ,From this list it will appear that a, claim for neces- 
saries, supplied t to a ship, did, not form an expressly. mientioned 
part of ‘Admiralty jurisdiction. in England. How far : a claim for 
necessaries supplied to a ship came within the ‘Admiralty Juris: 
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. diction, therefore ' ‘Fequires a speci treatment. | i A 
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——. ' Although "from. time Lo time the, “Court | ot “Admiralty, i in 
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Jayaswal Shipping England. claifned a jutisdiction' over actions for. necessaries, the 
Company." validity “OF such ' claim was ‘debatable. “This, doubtful legal 
T um g position" is Cautiófisly. „described, in Article 93. of’ the First- 
Parties mterested’ Volume of Hailsharh’ s Edition of Halsbury's Laws of ‘England 
in-^* StS. eelan! “actions in fespect of necessaries supplied on the | high seas and. 
vati." for towage on the high seas scem also to have. been within the, 
jurisdiction, but seldom, if over, ‘occurred in. practice,” : In the. 
Fifth Edition ‘of Roscoe's Adiniralty’ Jurisdiction and Practice. 
ai page 202 (he legal osition is clarified by the statement. 
á Although from time Lo time the Court ‘of, Admiralty claimed, a 
jurisdiction, over actions ‘for’ necessaries, it. was decided once for 
all in William ‘Hod, es "v. Jacob Sims.é& Wm. Unwin Sims (a). 
that’ it did’ not possess! it ` By ‘the ‘Admiralty, ‘Court Act? 
1840 ' (3° &' 4 Vict.” Chap. 65. Section ` ,8). the Court, ot 
Admiralty — jurisdiction ' over claims ' for necessaries 
supplied | any foreign | ship. or sea- poing vessel. pee 
is unnecessary, however, to speculate here ‚whether the Court of 
Admiralty in England , originally had ór. had not ‘jurisdiction in 
the case of necessaries supplied, to a ship because the legal situ- | 
ation "was made guite “clear not only. by the Admiralty Court 
Act 1840 but subsequently also by, the Admiralty Court Aci. 
1861 (24 Vict. Ch. 10). [n its Preamble this ‘Admiralty Court. 
Act of 1861 after having ; said, it is expédient io extend the 
jurisdiction and improve: ‘the practice of the High Court oL 
Admiralty of England," proceeds. to provide in Section 5 of this 
Admiralty ‘Court Act, 1861: — 
“The High Court of Admiralty shall have jurisdiction 
ovet any claim for ‘Necessaries supplied to any ship else- 
^ where than ín the Pàrt tó which the Ship belongs, unless 
"itis shown to the, satisfaction of the Court (hat at the time" 
ol the Institution ‘of the Cause any Owner or Part Owner 
‘of ‘the Ship 15 doriiiciled: in England or wales: ' Provided 
always, that ifi in any such Cause the Plaintiff do not recover 
| Twenty Pounds he shall hot'be entitled “id any Costs, 
Charges, or Expenses" incurred by him ‘therein, unless the 
i Judge shall certify that, the Cause’ was a fit one’ to be tried 
in the said court.” Bs 
(i) (1845) 3 Knapp. P.C. 94. 
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he . 
usii On this! point € ‘the: “observations 6 of Blackbutny J.” in his Civi. 
judgment in Ex Parte Michael’ (1), are illuminating and that € 
learned Judge elucidates the law in these terms : — oe 
s; vetu qoe ds es duco Mosa tU d ki E Se i 
iu - Jayaswal Shipping 
C^ The rule'of'tlie- Cominór Law "Was that the Court of Company. 
B ^ Admiralty:had'ho: ‘Jurisdiction. over 'à: causé for necessaries P: 

~~’ supplied ito ‘a ship' 'at'home:' that belonged’ to the Courts a 
u œ of Cómmon'Law. "Thén^ it Was enacted that the Court of in“ ss Leela- 
^"^. Admitalty should’ Have: jurisdiction 4 ‘over 4 “claim for neces- vati.” 


saries supplied to any ship elsewhere than at the Port to —— 
which the ship belongs. That. seems clearly enough to . P. B. 
4 "enact that the ‘Admiralty’ Court shail have  jírisdiction when “fetha J. 
É (Cte nedéssaries dre" supplied; in England; just as if they have 
“been ‘supplied: ‘abroad; : “büt then it ds ‘added: unless" it is 
shown to'the: Court. that’ the owner be. domiciled in ‘Eng: 
` land; but’ that miust'be alleged. and proved: to the satisfaction l 
“of, tlie" Court before: Judgment; “andit is’ too! late ‘after. 
| wards." *: : 4 H kic. Sm wb "Hp à. i 
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“UANG guestion of- point’ o£ jürisdiction. béing. ‘taken’ too late 
arises in ‘this’ case, ‘because’ the’ point’ is taken at the first" ` oppor- 
tuhity oli the intérloütory application ‘before’ judgment’ in suit 
and iininédiately After - the plaittig “obtained the’ ex parte order 
for arrest of thé Ship. Uic conte tree PRIH GC 3 
| This: ‘therefore, is’ the Amiralty Jurisdiction ‘i in ‘England 
with < égard to any claim ` for’ necessaries.’* It postulates, two re- 
quitements, both ‘of ‘which are indispensable. to attfact the Ad: : 
miralty Turisdictón." The first postulate” is' that the supply to 
ihe ship must be elsewhiére than in'the port to which- the ship 
Belongs.’ "This is:said to be satisfied in thé- present ‘case before 
~, me because the ship in question belongs to the Port-of Madras 
and not to the Port of Calcutta where the supply of necessaries 
was “made. . The. second ‘postulate ' under” Section’ 5 of the 
Admiralty’ Act, 1861 is that” the ‘owner’ ‘ore part. owner of the 
ship must not be domiciled in England or Wales.’ It appears to : 
me that the . principle of domicile is a basic foundation of the 
jurisdiction. óf (he Admiralty Court in England ' in'a claim for 
necessaries, The Question; therefore; arisés here how under 
that principle those words T “ domiciled’ Hn England or ‘Wales " 
A) (ona) LR. Y QB: 658-6605) 70 ND 
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in Section 5.of the, Admiralty Court Act, 1861 are to: 'be applied 
in India. 
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For this purpose it is necessary LO refer to yet again another 
English Statute, namely, the Colonial Courts of Admiralty’ Act, 
1890 (53 & 54 Vict. Chap..27).,, Ghis was,an Act which accord- 
ing Lo, its Preamble was passed to, amend the law respecting the 
exercise of Admiralty Jurisdiction in Her Majesty's Dominion 
and elsewhere out of the United Kingdom: ,,. Section 2(1) of this 


Act provides: mt. ode x ae dE pb Qe 
i ' Every Court of Jaw. in a | British pod which is 
for the time, being declared. in pursuance. of this Act to be 
a Court of Admiralty, or which, if no such.declaration is in 
force in the possession, has: therein original unlimited, civil 
— jurisdiction, shall be:a,Court of Admiralty, with the juris- 
diction in this Act mentioned, and may for the purpose of 
that jurisdiction exercise all the powers which it: possesses 
for the purpose of its other civil jurisdiction, and such Court 
. in. reference ‚to the, jurisdiction conferred by this Act-is in 
this. Act referred to as a Colonial Court, of, Admiralty: 
Where in-a British possession, the, Governor is the sole, Judi- 
cial, authority, the expression “ ‘Court of Law’ " for, the pur- 
poses of this section includes such Governor.” : 
, On; this basis the High: Court.in Calcutta having regard to 
its jurisdiction inherited from. the Supreme Court became the 
Colonial Court of Admiralty, By, the provisions contained in 
Section 2 of the Colonial, ‘Courts of Admiralty (India) Act. of 
1891 High Courts of Calcutta, Bombay, Madras and the. then 
District Court of Karachi were expressly declared the Colonial 
Courts of. Admiralty. T 
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| The. next sub section, of the English Act of 1890 is also im- 
portant in.this connection. Section 2(2) of the: Colonial Courts 
of nen Act, 1890, provides: — 

. em * The jurisdiction of. a. Colonial Court of Admiralty 
shall, subject to the provisions of this Act, be over the like 
places, persons; matters, and. things, as the Admiralty Juris- 
diction of the High Court in England, whether existing by 
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.: virtue. of a-Statute or-otherwisé, ánd' the’ Colonial Court ot- CIVIL. 
: fe Pe ce tye tee | `. DELE - d ' pen 
Admiralty- may exercise 'such Jurisdiction in like manner 
^1: and to as'full' an: extent as thë High~Court’ in England, 09. 
Y and shall ‘have thé: same' regard. as tHat Court ` to inter- Jayaswal Shippirig 
»nationallaw-and ‘the 'Comity of Nations." ''" ' l Company. 
i qu in d ae? ^ EAE A my WANS uo.) eats s E AME v. 


The Owneis & 
VAST. ) 
his provision makes it cleat that’thé & Adniita]ty jurisdiction Parties: interested 


ofthis High Court in Calditia ig: thè’ Same ` ‘as’ the | dd in “ S.S. Leela- 





. jurisdiction: in “thel? High’! Cóurt "in ! ‘England: ” ‘Justice ` vati.” 
P nckridge took the same dd on Hs point n Shanker Maru 
case: (1). ee ee ee ee ee ee , P B. 


Mukharyi, J. 
The crux of thé problem of" interprétation fresenited i in this MH a 


case’ before : me^ arisés; ‘however, ‘on "thé language ‘of proviso (a) 
to-seétion 3 "of the ‘Colonial! Courts ts of” Admiralty, Act, "1890. 
This proviso: Dor f BIE AS a 


7 uto E o6. A 
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“Any enactment in an Act of the Imperial Parliament 
< referring to ‘the’ Adimiralty ‘jurisdiction’ of the" High Court 
^" in England, when applied! to- a'Colónial Court of Admiralty 
i “an a ‘British’ possession; 'shall ‘be read ‘ag if the name of that 
' "possession. “were “therein” substituted for “England” and 
; Wales E kaea quad pe pL NANA Ne od A 
bar “SPITE dh M pend: opes dice cata coc ASIE EE TET a 
^ By"sectior! 18(2) of: thè- Interpretation ‘Act, 18869 "T & 53 
Victoria, Chapter LXIID the! words “British | possession " as 
mentioned in the “proviso' (a) of thé Colonial ‘Courts’ of Admiralty 
Acti 1890: mean: “any part of’ Her Majesty's s Dórihions exclusive 
of:the United Kingdom, and where parts of-such Dominions àre 
“under both:3^Gentral'and local legislature, all patts undér thé 
Central Legislature shall: for' the pui pbses: of this ‘definition’ be 
déémed "to bé: öne British ‘poséébsioh.” TAS the? previous ' Goverii 
meént' of Indià Acts’ cohitinuing’ the" Admiralty Jurisdiction | cón- 
ferréd’ on this Court by the” Chartérof 1574, Were acts ‘of the 
Ir petial Parliainent, the problem of cotistractior hére presented 
in: this ‘suit: is “that “by i reason ‘of ‘proviso’ (a) to “ection ' 8 ‘of the 
Cólohial''Coütts ' of ' '“Adinijay "A 6 4898 the" w words ‘“ domiciled 
in’ Eiiglanié ‘or! Wales "fin ‘section 568 ‘the renee Court Act, 
` 1861 "have to: be rea à/33 “domiciled in "the Union’ “of Trídia'" now, 
uhder' the ioi of 'Tridia’ TbábH the' oby vious and prima 
facie import of the a Ye Und ih the’ Cen D Legis- 
(1) (1937) A.LR. Cal i23. AS . 
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Crvi. ` lature shall for e purposes , of this definition.be deemed to be 
OR one possession." That meaning can only be fepiacen if there 
v is any. thing repugnant to the context showing “a contrary 


Jayaswal Shipping interition " an expression used in the opening words of Section 
iii — 18 of that Interpretation "Act Ur 1889.. In the case of Madras 
aie irse d Steam Navigation Company Limited v. Shalimar Works 
pants muersted Limited (1), Chief Justice Jenkins deciding an ‘appeal from a 
n '' S.S. Leela- suit on the Original Side and. dealing with a cognate subject 
HP s e observed in the year 1914 at page 106 of the, Report; -— c 
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dá ki British India and Buma thus take the place of Eng, 
Mukharjt, J. 


land and Wales for the purposes .of this case.” |: 

In the present context under the Constitution. of India on a 
party of reasoning ; followed- by Chief Justice Jenkins the Union 
of Índia takes the place of England and Wales for the pue 
of the suit now before me. ` 


: * din 
I bave not been able to find. any reported Indian decision 


on. this point nor was any such decision referred to at the Bar 
In the course of arguments. Reference was made at the Bar'to 
the case of Madras Steamship Navigation Company Limited v. 
Shalimar Works Limited (1). That was a decision of the Court 
of Appeal from a judgment in a suit instituted not in the Ad- 
miralty Jurisdiction but in the ordinary original,civil jurisdiction 
of this Court. . That was an aftermath of the dismissal of a suit 
in, the . Admiralty. Jurisdiction, against a vessel: by the, name 
» Clan, Mackintosh ^4 ; by Chitty, J. on the ground.: of jurisdiction. 
The decision. in The. Madras, Steamship Navigation's, case, (1) 
was given | in, a suit brought. An, the , ordinary original 
civil, “jurisdiction - of this | Court, by. the .Owner: of.,.the 
ship | after its release , by ‘Chitty, J., for ; damages,, for,,, the 
Ship's, “wrongful “arrest - without, jurisdictjon and. without 
reasonable Or probable cause. The Admiralty action was: com- 
menced | ‘for a claim for necessaries Supplied to the ship. ‘There 
15 spo reported, judgment, of Chitty, J.” in the Admiralty, Action 
id ' but in the report, of the judgment delivered in. the suit of, the, 
ordinary, original , civil jurisdiction of. the ‘Gourt, the. learned 
-trial Judge Fletcher, J. made certain. observations which are to 
be found, at page 92. which appear to, be, the inspiration. of Me 
Das's argument. Fletcher, d observed ; ye br ue su — ALT VON 
(y (1914) I. LR. 42 Calc 85. 
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[5i hag . jb £n hal a re ae ee ait nC. 
: “It is said that this Court has no jurisdiction although Grvir., 
1 nthe: owner, resides in any other part of- British India to m 
. +! iaxrest: the ship: ?I' am- not prepared T say‘ that is so. It is NG 
" ` nót /easy: tor read íthe provisions of | this Statuté , (Colonial Jayaswal Shipping: 
. Gourt of Admiralty: Act 1890) if you até to tead the British’ Company. 
Lois ee as being ‘the whole of: ‘British India arid various The pos g: 
„different . High: Courts. ' However; it is: urinecessary in AS Patties - interested 
case in my opinion !to" determine ‘that: point? ." ? "in “Ss. Leela: 


I 
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i( c Ibwas» unrinecessary:'in | that: case: ‘because’ the ‘case’ which eem 

Fletcher, Ju was; trying :was'mot one in the’ Admiralty Jurisdiction ieee ; I 
at all/, In «the; Court: "of Appeal: ‘although ‘Jenkins,’ C.J. and |, mE 
Stephen, J.» dismissed the. ‘dppeal'there! is- an‘-observation' of 
Jenkins; C.Ji which does-not appear: to/ support" the 'doubts ex- 
pressed by Fletchér, J. Jenkins,- C.Ju'éonstruing” the’ Colonial 
Courts’ of ‘Admiralty.-Act; 1890 -obsérved: Tati: page'106 "of that 
x€port which I have already. quoted; “ British-India' and Burma 
‘thus. take” MG a of England and “Wales: for the: P ok 
this case: ya deae lee Sc s Lose OLN ; 
U ws c qo ue q^ Ede Ce ti ut tal Let uo w i 

1+ , Mr: Das appearing ifor the: visitati lias submitted: before me 
that because in the Indian Union at. present there are ‘at ‘least 
three different and separate Courts: of Admiralty; namely, the 
Bombay High Court, the Madras High Court, andthe Calcutta 
High Court each ;'exercising Admiralty' jurisdiction under its 
respective, Charters :and letters Patent,!the proper'meanirig to 
be: attributed: to the words ““domiciledtin: England: or Wales” 
in section 5 ofthe, Admiralty :Court Act, 1861,/read with ‘section 
2(z):.of the Colonial,Coürts of. Admiralty. Act, 189o: 'and- the 
Interpretation. Act .of 1889, 'should , be 'such'as: rot to: cteate.any 
conflict ; between,’ these: different /Courts of  Admiialty^in : Indi. 
‘The, argument.thus :put, forward. 152a very; able argument and 
requires p n ind ose Bon nons Tote or 
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.i,; The, force of de àrgumentiis illustrated .by! pursuing: ihe 


results that will follow, if the, words, /; domiciled: in. England. of | : 
Wales i! jare, construed: ási domiciled ini the:fIndian: Uniom 
According to. Mr. Das, the result will bêr thát the High Court of 

Calcutta in_ its Admiralty. Jurisdiction r will; in “that revent,:bé : 
empowered, to atrest: ships -at: ports in Bombay cor Madras: con- 
currently, wath; the Bombay, or Madras High Gourts. Tt: 49) 
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therefore, envisaged that there may be conflict. of jurisdiction 
i between these.different courts of Admiralty in India if the inter- 
" m pretation of the words, “ domiciled in';England or: “Wales” be 
Jayaswal , Shippingdomiciled in the Indian, Union. It; is, .on, that ground; con- 
Company. — tended that a-construction which leads to conflict between Courts 
OMNES co;ordinate Jurisdiction should: be avoided:, The reasonable- 
| The. Owners & 
Parties interested NESS Of this argument in unquestioned. .... 
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in "' S,S. , Leela- The next step in the enquiry is that if the words “ domiciled 
yati "' in England or Wales” are not to, be interpreted as domiciled in 
P. m" the Indian Union, ;what. then is, going to be the interpretation 

Y 


Mukhae, j. (0E these, words, {Mr. Dass submission: on this point is that the 
words ^domiciled, in England. or Wales,” should be interpreted 
to, mean as domiciled.within. the Admiralty. Jurisdiction of the 
gespective Courts of, Admiralty in Calcutta, Madras or Bombay. 
He, has contended .that, the :words “ domiciled in: England or 
Wales "should ,be .construed. in. the. light of. the :basic: fact that 
there was, one Court of-Admiralty,:in England and. Wales: It 
is, therefore, suggested that the word “domiciled” should -not 
be taken in its narrow technical sense but only as indicative ol 
an area co-terminus with the area of jurisdiction of the Court of 
Admiralty, The significance .ofrthe argument appears: from the 
result that, follows if, that: view is. accepted. ‘The result then is 
that i£ the'word, “ domiciled in England. or. Wales " can be inter- 
preted..to mean, domiciled within the- jurisdiction of .the Court 
of Admiralty in England and Wales then those‘ words when 
‘transplantedin India would: mean domiciled within the juris- 
diction òf the, Court of Admiralty of the High Court of Calcutta. 
‘In, support, of this argument'it ‘is said: that:.section 18(2):of the 
Interpretation. Act.of 1889: read. with: proviso (a) to section: 2 -of 
the: Colonial Gourts of Admiralty. Act, 1890: does. not stand-in 
the way becaunsé,'section 18-of> the Interpretation Act ‘uses the 
well known words “unless the. contrary- intention. appears.” It 
is argued that the contrary intention does appear here to pre- 
vent; the: application. of section: 18(2)-of the Interpretation Act 
e. because ,constiuction..in‘ accordance: therewith: will lead tothe 

conflict of jurisdiction: between the :diflerént-Courts of Admiralty 

in India, .suéh .a$, thé: Bonibay ‘High pa the Madras mp 

Court, and -the Calcutta High Gourt. ,. Se EM ago Fale oh 

vos Other support tis given to: seuil from a.variéty''of 

considerations. «First, it. i argued on the authority-of the: obser- 
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vations made by Sir Barnes Peacock in the Privy Council, decision CIVIL 
of Susan McMullen v. Wadswor th (1), that the word, domicil in ] 
GQ! "iz l 
this ` context should not be undéfstóod In its, strict sense., | There 1953 
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“ Much confusion has arisén from de use of the word ; 
n domicil iii in two different ê 5i R b rt Phi lli uia Ne 
3 nses. H obe 11 1mOLÉ, Parties interested 
in his word" on the' Law óf Domicil (p- 17) remarked, and iN ih “S.S. Leela- 
a Qo! 


their Lordships' opiniori correctly so, that it a have 


‘been more | correct to cave limited | the use of the word v — 
P. B 


M ukhaiji, | J à 


vati.” 


"domicil to that which was "the principal dómicil, | and to 
have’ designiated | simply as residences the ‘other’ kinds ot 
domucil!' but a contrary practice has prevailed, land the neg: 
lect to’ distinguish’ beiween’ the different subjects to which 
the law of domicil is a plicable 'has been the chief source 

75 of the Stor, that haye occasionally prevailed’ on this. sub. 

Jie uaa eres ota] 1) Hd. vs eats ais ILE da 
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in’ that’ case the ‘privy Council’ canje tó the conclusion that 
the word ‘ " domidil " in “Article” 63 of the Civil Code of' Lower 
Canada was. used in the sense ‘Of residence and ‘did’ not refer to 
“international di. Pere Ue DU SOME "ANN 

PE Sub wy. AR “ibe zal oL oa euet qa ou 

"The other.  considefatiori used in “support of the | argument 
is that éven though there may be óne Indian dorüici in strictly 
legal sense, different ‘domicils ` ‘varying’ with’ different. ‘States in 
India may be conceived for certain purposes. To help thé argu- 
mérit a reference has been made on this point t0 a’ Pré-Consti- 
tution ‘State. Statute of Bombay called the Boitibay Prevention 
of Hindu Bigamous Mirriagés Act, 1946 (Bombay. ‘Act’ No. XXV 
of 1946). Particulat HM is made to section Alb) ‘of that : 
Act, which. provides: kan a | xn 

7 Notwithstanding any Taw, Custom Or adage to ‘the 
| contrary,. a bigamous ' marriage shall be void’ if it’ is ton! 
, tracted beyond the limits of this Province after’ the! coming 
'into force of this Act. and' either’ or ‘both’ thé contracting 
ee to, such h marriage a are domiciled ini! this Province.” 


i 1 
ran A. a 5 Las Jagi) t i- pn 
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The use of the words “are domiciled in this Province " 
taken to indicate that domicil can also be understood i in certain 
^ m! ` ve 
Q (1889) 14 A. c. LJ at 654. 3 
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Set “ol ‘circumstances as appertaining to the State. It is, there. 
fore, ‘said that there is no reason why the words “ domiciled in 
England or Wales" should not ‘be construed as domiciled in 


Jayaswal, Shipping the State of which the High Court of Calcutta functions as the 


Company. 
v. 


Ihe Owners & 
Parties interested 


Court of Admiralty. 


pai Br t. I, = 5 |) 
The other consideration drawn in support of this argument 


cf! 


n "SS. Leela- iS that if an Indian domicil in its strictly legal connotation is 


vati." 


— 


Pe- p: 


Mukhap, J. 


substituted for the words “ domiciled in England or Wales,” 

then it will make the construction of sections, other then section 
5, of the Admiralty | Court Act, 1861 impracticle, if, not impossible. 
For this purpose ‘reference is made to sections 6 and 8 of the 
Admiralty Court Act, 1861 where the expression ' “ England Or 
Wales" occurs. “Section 6 of that Statute relates to claim for 
damages to imported cargo and gives the High Court of Ad- 
miralty in England jurisdiction over any claim by the owner or 
consignee or assignee of any bill of lading of any goods carried 
time of the institution of the cause the Owner of the Ship was 
goods by the negligence or misconduct or breach of contract 
unless it is shown to the satisfaction of the Court that at the 
time of the institution of the cause the Owner of the Ship was 
domiciled in England or Wales. It is argued ‘that this will 
again mean if the Indian domicile is substituted for those -words, 
then the Calcutta High Court will be determining as a Court 
of. Admiralty claims -for. damages for imported cargo although, 
the cargo and. the ‘ship are at Bombay. So again it Is pointed 
out that section 8 of that Act gives jurisdiction to the High 
Court of Admiralty in ‘England to decide all questions arising 
between co-owners relating to ownership, possession, employ- 
ment and earnings of any ship registered in any port in England 
or Wales. By way of illustration on this section it is argued 
that if the words “ England or Wales” are to be read as “ The 
Union of India " then. if there is a, dispute ‘between the co- 
owners in Bompay over a ship then one co-owner in order to be 
obnoxious aná. harassing to other co-owners can come to Calcutta 
and sue them in, the Admiralty jurisdiction of the Calcutta High 
Court, although all the other co-owneis, the ship and all accounts 
and are. at are - 


r 
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It will be nT us Lo notice at this ‘stage another 
argument advanced by Mr. Dag that the constitution of India 


N 
° ; b. 
ks 94] E ie e MAH THOME QUEE 69 
i . 
ioc. nowhere lay m down | | any, definition Qro requirement, of. one CIVIL: 
Indian, domicil., It, is argued . first, that, reference;to domicile I 


that is ‘made ir in Article, 5, of the Constitution . ‘of India is only > 795» 


, 
d. rt hg ME PH 


in thé context. ‘of citizenship’ and, secondly, that, such; {reference Jayaswal Shipping 
ig ‘consistent | with domicil being, understood , as, appertaining: to Company. 


different’ States, in India. ,, Ihe. langüage of, Article 5 of, the The. ee " 

Constitution i$ “ every person who has his domicile im;the terri: Parties interested 
tory of India.” It is said that that only means that a person has in * S.S: Leela- 

to, have his « domicil somewhere, within „the territony of India, vati,” 

but it does n not mean that the, Indian domicil,is,one.; Indeed, it = 

is argued that by Article 103) of the Constitution iof, India the M ý as 

territory of India is said to include the territories of the States LEE 

and, therefore the words “ domicil in the.territoryiof India.” can 


legitimately include notions of-domicil in. the, different States in. 
India. ` di iita: E l T Pout ees “te Ger 3t anyud d t 
ti For j AS UKPS) Y 7 dca Reh t h ry ttl 5 d TE "expe dieti ! Tp el it 
these, reasons, , it jis, urged, before me! that, the- words 


jointed in England, or, Wales," , must, be, understood./not to 

create Qro refer. to any , Indian domicil , .and,,that the.,word, 

“domicil 7 f in. this context: is, nof, used , in its ;strict, sense. but: im 

the loose sense as defining the area of each, Court of Admiralty: 
in India. t 
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Domicil , is. a legal term, whose contours, have, often, been - 
found to jbe: vague in. jurisprudence. nin. England, the English 
and t the, Scottish domiciles. are, different and therefore , the argu. 
ment , of Mr. , Das, that the, (words “domiciled in England or 
Wales” "specially. ‘excluded, Scottish domicil and, were, confined 
to | the area, of England and Wales, for. which, there was, and is 
óne. Court of Admiralty, yacquires , added significance. .o But; the 
question, nevertheless , whether when. applied: to; the, Colonial 


314 


Courts, or, other British possessions, at that time, under, the 


)7 


Colonial Courts, Admiralty, Act, 1800, the same ideas should be. 
imported still remains, toe, decided, The comparison between, 
English, and Scottish domiciles are likely to, be misleading because 
the. Scottish legal system and the English legal, system, are, very 
Herent REE particulars. “Behind, the. idea, of domicil 
is the, notion that all persons, who have or. whom. the law, deems: 
to, have, their. permanent, home within. | the ; territorial. limits, of a. 
single system .of law are, domiciled, in “the country; over, which, 
. the yf tem. extends and Hs corollary, that: they are: domiciled, in, 


gan an 
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m 
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Civi. the’ whole of that' coüntry, although their | home may be fixed 

at a particular spot within It. M Hailsháni's Edition of Hals- 

1953: bury’s Laws of England, Vol. VL' pp. 198-9; Aiticle 243 this idea 
Jayaswal Shipping Is forcefully - ‘brought: out. ' Dicey i in his work on Conflict ot Laws 
Company: propounds the same: Principle and the léarned Editor of the 6th 


T Edition of - ma ‘work at page 84 lays down the io 
The Owners: & eret Bap oe i: " “8. wes Proposition’ in 
Parties interested se terms: En | NUM 





L' 


in “5.5, Leela- °° Tango Pac qoibos id 
vati; (0 “Whe. area: contemplated throughout the Rules re- 
=> . “lating to : 'domicil is a country or territory subject to one 
Ps B. in system Di Jaw:" POE EE 

-Mukharg, J. 


fp We 
Now, M the existence of "one system of law” is a’ valid 
criterion for determining the area’ of ` domicil, then I feel ‘that 
it cannot be seriously disputed to-day that the whole of ‘the 
Indian Union should be regarded as the area of domicil wherein 
"one: system of law " prevails’ with Indian Parliament holding 
all residuary powers of- legislation: in spite of the existetice of 
different State Statutes on specified subjects. That consideration 
points to a conclusion in favour” of the integrity of the Indian 
domicil in that’ context, QA Cl E E 
Sir Barnes Peacock's observation, therefore, that the word 
" domicil" is-used in’ many contéxts in a loóse sense cannot be 
taken fo cover the length of- overriding the central “idea of the 
area of’ thé domicile being the entire area where one’ system: of 
law prevails, “It does ‘not also' appear to me that the appeal 
; to pre-Constitution | ‘Bombay ‘Statute of 1946; namely; the 
Bombay Preventior'oóf Hindu Bigamous Marriages Act, 1946 can 
in this: context held’ in ‘establishing different domiciles in differ- 
ent Statés in India. "There the Statute itself can be construed 
to have placed its own méaning' on a domicile. ` But such notions 
are, in my view, inappropriate in construing the words " domi- 
ciled in England or Wales” in'the Adffiiralty Courts Act of 1861. 
As against that pre- Constitution State Statite it may be pointed 
out that the’ previous Goverriment ‘of India Acts of the British 
Parliament whi ch ‘regulated the constitution of the then British 
India did: not, expressly’ ‘contemplate: ‘separate domiciles- for 
separaté ‘Provitices "of those" times and'theré' are many casés 
relatirig™ to dorilicile which speak of only one. Indian donticile 
even at that tiré, It isim evéry ` case, in my view, the tèrmis ot 


4 
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the: Statute-"as- well- as ‘its subject that Houa determine the Civi. 
meaning to- be-given to-the- word’ N ‘domicile H because the ‘word 
" domieile" itself is -of' many meanings. in law. The Constitu- 2d 


tion’ oF | India, it is true, does’ not’ expressly lay down that there Jayaswal Shipping 

can be: only one Indian domicil. Edally however fhe constitution Company. 

of! India’ does iot’ "éxpréssly' recognise separaté domicilés for x 

diffétent States ^in India. Ra is true that’ Article ‘of the The Owners E 
5 Parties interested 

; Constitution only refers to‘. "every person who has his domicile in * S.S. Leela- 

in-the térrilóry of India ” which territory includes the territories vati." 

of the differerit States. - From that it does not follów necessarily uci 

that the Constitution expressly récóghisés ` “different State domi- n i S 

ciles in India. This much is clear that the Indian Constitution dm 

proceéds on. the ‘basis’ of one Indian citizenship. It’ is not in- 

appropriate : ‘in’ that ‘context to consider that: one citizenship 

Would: norihally, thoiigh perhaps’ not’ invariably, favour one 

domicile provided the basic'notion Of id ‘one’ system of law " 

prevails i in ‘the: Country of which he i is d citizen. “One citizenship 

^ with different State dothiciles may create many: incongruous 

situations where a citizéii Gt India is by Constitution given the 

‘right to reside and settle in any part of the territory | of India 

with such rights ` as to acquire, hold- and" dispose ‘of property 

and ‘to move: freely" tliroáglioüt the territory of India and these 

rights are relevant ` in ‘determining domicil: ` I am inclinéd to 

take the:view that in the Indian: cónstitütional framework one 

. Indian domicile is more in accord with its spirit than different 

: State domiciles. At any rate, such notion of one Indian domicile 

is not. inappropriate in the cohtext 'of-Admiralty Jurisdiction 

which: has 'to' be- decided by me in this application. "The com- 

patison in this’: “regard. with; “American Constitution ' with its 

différent laws of domiciles and where ai one' stage even different 

citizeriships in' different Staíés were possible, is therefore, in'my: 

view, unjustified in the Iüdian Constitutional context. as . # 
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"The fear" ‘of al ‘possible ‘conflict ' ‘between different "Courts! of 
Admiralty if the words “domiciled in England or "Wales E are 
interpreted to mean domiciled’ in the Indian Unión, appears on e. 
a ‘close analysis to be overdone: ‘TE éachi’ of the Admiralty Courts: 
in ‘India exercisés the Jurisdiction | on “the basis” of ‘oné: Indian 
domicile, then while i in theory it is possible” to say that the High 
pns of Bombay mdy; happen to: be" exércisinig jutisdiction over 

lp or‘a person in'Caleutta, inj practice it does’ not appear to- 
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Civ,  - mie ‘to, be a situation. which will ,bardly arise. , The. previously 
Pv instituted ‘proceedings, i in any one, ‘of these Courts of, Admiralty, 
will preclude; the, same matter, being. subsequently agitated . bys, s 
Jayaswal, 1 Shippiriganother , Court. of, ‘ Admiralty not, only. by a Comity,.of Courts 
Conipany. working , in the Indian, Union; backed, up now by. the full, faith, 


ta! it E 


v: s 
c g and credit clause of. the Constitution containéd in its Article, 261, 


Partiés kareta but also by, the: procedure, of stay, of. proceedings , in. courts, of, 
iri in“ S.S. Leela: Concurreht. jurisdictions. dealing, with the - same; subject-matter; 


vati.” and, the , powers . of injunction relating to chartered.. High Courts 
s» in- case, of abuse, of. the, choice of forum.. ad such means, . the, 


1953; 


P. B. . : 
Mukharji, J. conflict can always, be c avoided, oe ligo a Edere AM egesta 
(7 mE S SAN Hd. AU Yon uil J ree ih m E “ay fe. Als E EN 4 P Bey vg 
"m The cogent. newer to the argument of:fear of, possible icon; 


flict, t between, thése, different Courts. . of, Admiralty, in-.a, Case, (9f 
necessaries supplied, tq; a, Ship, lies in the, , fundamenta], notion 
adverted. ‘to by, Blackburn.. Ji and, embodied . in,,the English 
Admiralty, Court Act, 1861. , This, notion 15 clearly expounded, 
by: Roscoe, in .the,; 5th., Edition. of 5 Admiralty. Jurisdiction and, 


4, bhatt 


‘practice, ; at p. 205, dn, the following terms: : sy ned erra 


peu be gods GY da de Ret Ant Gosh Ua! death Oe m 
“To. render pa, nos jliables, in an,actipn, she,. must. 
farther .bé either, 8, foreign, ship, the o wner;.0f, which may; or, 
may, not, be tempórarily in. the ;same port or a, "British - 
the, owner of, which is not shown to, the satisfaction T the - 


Court to; be, domiciled,in England"... ase cate, 


ka t 
Ha ara 
Ui 


Malice 


i ype dn paged BNC Ae a Ri METTE zal T tyle tes 


— , The principle behind it is not fax to | geek. The, Admiralty: 
Jurisdiction c over à; claim for necessaries ; 15; a comparatively, new 
jurisdiction.in ‘Admiralty and. was specially recognised by Statute 
in, England to.avoid, the, difficulties which.a supplier of niecessaries, 
normally, felt- in realising his claim either against: the ship: or, the, 

-  -OWner thereof. | The, difficulty.of gbtaining, remedy; where meces- 
sariés were supplied - to.a foreign ship and she left the Port 
T wwithopt, paying | fon them,, was obvious. ,: Equally. obvious. was the 
- difficulty, where, even in the case of a, domestic ship : she left. the 
I. Port. without ,paying,, for. -the „necessaries supplied, while. in, Port, - 
if.thbe + Owner was not. domiciled in, the, territory ; of the Court, 
| exercising, jurisdiction - over, the. Port. T These basic notions, are, 
: emphasisêd, by, the statutory, - “words, that. thé. ship, must be, at a 
Port,“ t elsewherg; than: in; ithe ; Port? to. which , the .ship belongs, ; 
.. unless ių is show 49. tbe. aatipfaction. òf, the, Court;t that ARD e, 


r 


hi 
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time ofthe institution..of the. cause nor Owner orüPart:.Owrier Civi. 
ofthe Ship. is domiciled in.England.or Wales: “The entire. his- : "nd 
tory of the evolution of Admiralty Turisdiction is:eloquent próof ` 1958. 


why such considerations were regardedias. essential. “If. the ship Jayaswal" 5 Shipping 
belonged to the Port-where. the necessaries were supplied, then eni 
there was. no, need for:invoking the jurisdiction tin. ‘Admiralty 

and the. Courts of Common Law Jurisdiction and the ordinary na 
Courts of the. land. provided sufficient forum "for: adjudication: in." $.5. Lecla- 
of the claim for necessaries to such a. ship and ina proper case ` vati.” 
even for attachment before, judgment in suchordinary actions. ` me 
Sumilarly, again, if the Owner of the Ship was himself. doraiciled: F n a 

in the country where the ship was: supplied ‘with: the necessaries, i ki 
then the Courts of Common Law and the: ‘ordinary Courts of the 

‘land were adequate enough to grant effective remedy to the 

Suppliers who.were not paid their claims for necessaries supplied 

to such a ship. This being thé rationale of thé: basis of Ad- 

miralty Jurisdiction specially recognised- by Statute, there is no 

ground or. justification to create -or extend Admiralty --Jurisdic- 

tion in a case of necessaries, where the ship. is not: foreign or 

“where the owner of the ship is domiciled in the territory of the 

Courts of the land where the necessaries -weré supplied: E 


~ 


Now in this.casé before me the ship is a ship registered in 
the Port of Madras within the Indian Union, and the Owner ot 
the ship is domiciled in the Indian Union and, therefore, an 
ordinary action for claim for necessaries in thé ordinary original 
civil jurisdiction 'of the Courts of the land.are available to -the 
plaintiff. “In such an action within, the-ofdinary original civil 
jurisdiction, the plaintiff can even avail of clause 13 of the Letters 
Patent of this High Court and if under the terms of that clause 
be can bring the suit with leave in this High Court, then he is 

competent enough to file a suit in the ordinary.-original civil 
jurisdiction of this Court and if that is not available, even then 
he has the ordinary courts in Madras available to him. Neither' 
the history nor the:logic of Admiralty: jurisdiction : permits. in 
my view a replacement of or encroachment on: the ordinary - 
courts’ jurisdiction over a claim fór ‘necessaries... Nor does such 
history or logic: permit.a competition :between Courts of Ad- 
miralty and Courts of' Ordinary Original. Civil”: Jurisdiction. i 
Courts-of. Admiralty are courts of specific jürisdiction: and if a: 
controversy: doés- not come within their:specific jurisdiction, they. 


- 
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Crvi cannot entertain it, and in that respect -are unlike the courts: of 


residuary jurisdiction, such as, the Common Law Courts or in 
India the courts of ordinary original civil jurisdiction. For these 
Jayaswal 1 Shipping considerations, therefore; I am unable to uphold the argument 


' 1958. 


Company. that if the words “domiciled in England or Wales" are inter- 


M preted to mean domiciled in the Indian Union.then that inter- 
The. Owners & 


Parties interested pretation will lead to conflict between the different Courts of 

“S.S. Leela- Admiralty in Bombay, Madras and Calcutta. Jt is in my opinion 

vati.” based on an unjustified apprehension and the possible conflict 

= feared by that interpretation can never arise if the limits of the 

= Admiralty jurisdiction are observed. In my judgment the 
Mukharji, J. EO: f PO . aD A . 

| emphasis in Admiralty. jurisdiction dealing with a claim for 

necessaries is not so'much territorial as objective. 





The controlling reason in such a case is provided by the 
consideration that when the ordinary Civil Courts of the terri- 
tory within which one system of law prevails are open for grant: 
ing a relief in'a claim for necessaries supplied to a ship, as for 
instance a suit in this case for necessaries will lie in the ordinary 
Courts either in Madras or even here, if it is otherwise a fit case 
for leave under Clause 12 of the Letters Patent for this High 
Court or section 20 of the Civil Procedure Code for other Courts 


in this State, then the plaintiff cannot be allowed to invoke the- 


Admiralty Jurisdiction which is a special jurisdiction of this 


High Court. 'This conclusion appears to me to be in keeping . 


with the history of the Admiralty law so far as the claim for 
necessaries is concerned. The English Admiralty Court Act of 
— 1840 which introduced. for the first time the claim for necessaries 
as a part of Admiralty Jurisdiction in England made it quite 
clear that the ship had to be a foreign ship and the reason for 
that was that otherwise there was no relief open or available in 
_ the ordinary courts.of law in the country where the.necessaries 
were supplied. The subsequent alteration of the Admiralty 
Law in 1861 by the English Admiralty Court Act, 1861 also 


appears to have a restricted idea when it ‘says that the supply. 


of necessaries has to be made at a port to which the ship does 
not belong and the owner of the ship must not be domiciled in 
England or Wales. It is plain therefore that it was never in- 
tended that the Admiralty Court should have an unqualifies 


jurisdiction over all claims for necessaries. ‘The reason for 


excluding these two cases from Admiralty Jurisdiction: is that 
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in either case ihre the ship is registered at the Port where the Crvi. 
supplies were made, or’ the case where the owner of the ship 7 
himself is domiciled in the country, then the supplier can seek 
his remedy by the ordinary processes of law in the ordinary civil jyan s Shipping 
courts of the land. Applying.that principle of exclusion to the Company. 
present context, Tam of the opinion that as-here the supplier m 
can sue in the ordinary civil courts of the land where the same Mets 
system of law prevails, this Court cannot exercise its Admiralty in “S.S. Leela- 
ia ELA to entertain such gau. RD vati," 
The suit; therefore, fails on the point af jurisdiction and is dE 
dismissed with costs, Tha a 
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Anil C hadis- Solicitor for the Plaintiff. 
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A. Bose: d» Go.: Solicitors for the Defendants. 


S.G.P. , Suit. dismissed with costs. 
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CIVIL. 
BAIJNATH alias BAIJNATH BAJORIA 
| ; nk es 1954. 
‘KSHETRAHARI SARKAR p. des May, 18. 
Contrat Conia to um out immovable m performance 
. —Ingredients of a concluded contract —Contract dependent upon 
approval of lessor’s title, not a concluded contract Such a ‘contract is ` 
not a concluded contract ana cannot be RETI ue on 25 
' of the Specific Relief Act. E SES "su d i. : 
ZEE EE J.a! 4 i » i | Ne f. ’ Ps 
Contract— Contract to. lease- out on “| usual terms "——' Usual terms : " un- * 


E ub ou 


defined —Such -a, contract, is mot a See contract, , a cg a 


FE F. A. No. ġo`of 1948, against the decree of Uma Das Gupta, Esq, 
Additional sub-Judge, 2nd Court of Lillah: '24-Parganas, at Alipore Title ‘Suit 
No.’ 57 ‘of .1947' and 52 of 1945, dated the a4th of February, 1948. 


CIVIL. 
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Baijnath alias 
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' Under Section 25 of the Specific Relief. Act, a, Iessor is, bound;to give 
` the lessee a title free from reasonable doubt, and where a prospective lessee 
‘demands title deeds from the prospective lessor for, his investigation “and 
approval, it cannot be'said that there has been à final and concluded agree- 
ment between' the parties, although most other material terms may have 


Baijnath Bajoria been agreed upon by them. ‘In such..a case the lessee is free to back out of 


Kshetrahari 
Sarkar . 


May, 18. 


v. 
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the conpiact if he, is not, satislied about the lessor’s title and. so long as one 
paty is, left free to back out of a contract at Ius choice, it cammot be held 
“that there was a | binding and concluded contract. "between the penus. 
vod 
‘* Usual terms " are very variable un Ka saia not 
only on the nature of the contract, but also according to the size, situation 


. and value of his properties which are the subject. matter of the contract 


One test for determining whether the agreement of parties on usual 
terms may be dispensed with or not is whether a ‘conveyancer would be 
able to work up a complete lease from the terms agreed upon between the 
parties and supply the '' usual terms " from the general law of the hand 
and from the customary rules of drafting in such a manner as to preclude ; 
the possibility of amy reasonable objection by either party. If there are 
matters which cannot be properly or effectively dealt with in the final deed 
simply by reference to the general law, then the agreement ‘‘‘on usual” 
terms cannot be held to be a concluded contract. 


Appeal by the Plaintiff. 


Suit for Specific -Performance of a contract to lease out cer- 
tain immovable properties. Defence pleads absence of any con- 
cluded contract. 


+ 


The atene facts will appear from the judgment. 
Atul Giana Cupia and Shyamadas Bhattacharjee for the 
Appellant. 
Shyama Charan Mitter for a Bah 


The judgment of the Court was as follows: — 


Renupada Mukherjee, J.:— This is an appeal by the plain- 
tiff, and it arises out of a suit for specific performance of a con- 
tract to lease out certain immovable properties described in the 
schedule.of the plaint by the defendant in favour of the plain- 
tiff. The suit was contested in the Trial Court by the defend- 
ant, and dismissed, and. so the plaintiff has, preferred this appeal. 
The facts of the casé: will appear from the body ‘of the judgment. 





l oea TO der ST 5334. «311 
“VOL! 94.) | “NGE COURT. 


ty ee yl e rua 6 on aux. sf ig epe bani ee ut! 
^: Before t coring » the mattérs which’ are really in controversy 


^ 


betwéer the ‘patties "i : twill’ bé useful i tà: get set "out; the following 
PIER 


-fact ‘about ' ‘which! titre i Hs S o dispute, y, Defendant, Khetra Hari 


. Sarkar, : since Adtedsed, © Was "thé owner o mu unicipal premises 


Nos. 12, 13, 14 and 15 Chingrihaita: Làne, dor “Police, Station 
“Belighata in' the: close” süburbs ' 9f. "Calcutta, © “These premises 
comprise! ar area’ of ‘About ‘go’ Bifhas of land with a two storied 
building’ uporna ' portion." "The test ot thé dai | Comprises niainly 
vacant ‘land with: three tanks and some tin roofed structures 
near ithe entrance gate. ‘Ror Teas Ten: ons known. to ‘himself. and not 
‘disclosed by evidence deféndant Klietra Hari wanted to give a 
long term ‘of ‘leas e of che preise o flle (ard "and for this 
‘purpose’ he , engag ged he service of one GopésWár Mallik, an 


lie LAKI 


estate and house agent. “On thé 13th ‘December, 1944, the de- 
fendant’ | gave’ a "letter" of authority” to Gopéswar (Exhibit 7(a) 
empowering" Him: to” secure 4 léssée of the above preinises for a 
RITE elect TE ( aiti GP ui 
term of 8i ns üt ‘arent of Rs. :-300/- per, month and selami of 
J 1'r AE 


,Rs. “36/600 /*. “The? NA of ‘the broker was fixed at 
| Rs. '8,000 90/7, and, the létter of authority was to Temain valid for 
"a period" PE seveh days" fiom ‘thie’ date” of. issue, "Plaintiff 
Baijnath "Bajóri i$ à businessmán hávihg a large scale business 
in motor transport and also owning a an agency, under the Civil 
Supplies Department for "storage of food" grai ihi. ^ k "He required 
a large plot of land in thé vidinity | of Calcutta for busitiés pur- 
poses, and hé was s also in communication with broker Gopeswar 
Mallik. ' Gopeswar communicated’ thé 'térms of Khetra Hari to 
the plaintiff on the 13th December, 1944, and ‘they together 
inspected the premises in question on, the same, day at noon. 
The parties pari company àt this’ stage. Tt is “the” case of the 
plaintiff that the main termi of the lease were verbally ‘settled 
direct between the ‘parties on this day; and the case of the de- 
fendant i 15 that beyond an inspection of the locality by the plain- 
tiff and some “rambling. discussion on some of. the terms of the 
‘lease ‘no concluded agreement “took ‘place. between the parties 
about the proposed lease. ' “The ‘defendant ‘further contended 
that the negotiations for the lease took place only with regard 
to twelve bighas of vacant land from out of the “four. premises 
in question a and not with regard to the; ‘premises’ in their entirely 
as alleged by the plaintiff. These contentions of the defendant 
will be dealt with in their appropriate place in the judgment. 


To proceed now with the ‘undisputed’ facts’ of the’ case. 
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CrviL. The solicitors of the plaintiff, wrote a letter to the defendant on 
e the 14th December, 1944 (exhibit A) embodying certain terms of 
Pass a contract of leasé ‘said to have.been concluded between the 

Baijnath alias plaintiff and the defendant on the previous day and requiring 
Baijnath Bajoria the defendant to send his documents of title for investigation 
y. pursuant to one of the terms of the alleged agreement. This 
con letter reached defendant Kshetra Hari on the goth December, 
m 1944, and his solicitor Sarojendra Kumar Dutt sent. a reply on 
Renupada. the 2nd January, 1945 [exhibit AY denying on behalf of his 
Mukherjee, J. client that there'was any concluded contract between the parties 
and'pointing out in particular that here was no agreement over 
some of the terms set forth in the letter of plaintiff's solicitor. 

After this there was some more correspondence between the 

solicitors of the parties until the defendant's solicitor finally 

repudiated the plaintiff's claim by a letter dated the 27th Janu- 

ary, 1945 [exhibit A(7)} Thereafter the plaintiff instituted. 

this suit on the 7th March, 1945, for specific performance .of the 

alleged contract. Defendant Kshetra Hari died during the 

pendency of the appeal in this Court and his heirs consisting of 

three, sons and widow were substituted in his place as res- 

pondents. The only point requiring decision in this appeal 
is: 

|. Was there any concluded. contract between the parties 

that Kshetra Hari Sarkar. would lease out the disputed 

property: to the plaintiff on the terms and conditions set, 

forth in the plaint? Is the alleged contract specifically 

ani D 

i Bae dealing with the question as to whether there was 

any. concluded contract of lease between the parties it will be 

useful to consider first whether the defendant intended to lease 

out the four municipal premises mentioned above in their 

entirety as alleged by the plaintiff Or only 12 bighas of vacant land 

after excluding his residential house with its appurtenant lands | 

and some tenanted lands. If the contention of the respondents ; 

on this issue succeeds, then the main plank of the _appellant’s 

° case would be gone, and his suit should be dismissed straight- , 

away. The finding of the Trial Court on this point is in favour 
of the plaintiff, it being held that Kshetra Hari Intended to lease 
out the four municipal premises Nos. 12, 13, 14 and 15 in their 
entirety without- any reservation or exclusion. This finding is 


GU 1; pour Yo 
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supported ` not ‘only’ by. unimpeachable docueniaiy evidence: 


which came into’ éxisterice prior to the institution of ‘the suit, 
but also by the. very written statement filed on, behalf of 
Kshetra Hari. I may rarer to these documents one by one. 
IE 
The first document in order of chronological sequence is 
exhibit 7(a), an admitted letter of authority given by Kshetra 
Har to Gopeswar on the 13th ‘Décember, 1944. The., Plaintiff 
also produced’ another letter of authority (exhibit 7) the genuine- 
ness whereof was questioned by the defendant. For the present 
I shall deal only with the admitted letter “of. authority. I may 
refer to the following portion. of this letter which is materiai 
for the point under consideration : 


1 1 


“To QU. PP f | Ec ws NM 
Messrs. B. Mallik & Co., EE S 

Ni , * xh a i 
: 32, Amherst Row, Calcütta. 
4 - gr ' | HS : "s 


Dear Sir, 


^ 
1 - ` ~ 


Re: —12, 13, 14 and 1 5» a Lane. 


I hereby authorise- ` you to „secure a " Yessee of my above 
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premises for lease of 81 years at a rent of Rs. 300 /- pet month , 


with Selami of Rs: 30,000 only." 


Premises 'Nos. 12, 13, 14 and 15 are mentioned here without 
any curtailment or reservation. 'The draft of this letter ot 
authority was prepared by Gopeswar. The defendants sugges- 
tion was that this draft was prepared by Gopeswar | with some 


uletrior motive’ and he mentioned the four municipal ‘premises ` 


in their , entirety against the desire of Kshetra Hari. I may, 
however, mention that the fair copy of the. letter was prepared 
from the. draft by Kshetra Hari’s‘son Bimal: ‘There is, therefore, 
no reason tO: think that Gopeswar played the defendant false. 
It is. an admitted fact that some talk took place between the 
parties direct on the 18th. December, 1944, about the proposed 
lease. The plaintiff s solicitor Charu Chandra Basu sent a letter 


next .day to the defendant embodying the main terms of the 


alleged contract. I shall Have to deal with this letter i in greater 


detail in a sübséqüent' portion of the judgment. For the'pur-: 


v ec 
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E f E e E 
M pose of deciding the point I am now dealing with, I may men- 
ee tion that, the following i is the heading of the, letter: 
mge + , AA 4 j ME mo 
Baijnath alias “Re: —Lease of preiiises "Nos. 12, 18, 14 and 15 
Baijnath Bajoria ,  Chingrighatta I Lane, Calcutta. 
V. 
Kshetrahari gi x "orat i AE Vut Boge cs 


Sarkar ; 





“This heading” “of the letter: marked exhibit a coupled with 
Rentifiada term (5) of this lettet wherein, the defendant i is said to-have agreed 
MURBENG, J. to give up. vacant possession. “of the “ entire premises " leaves no 
| room, for doubt that the plaintiff was wanting a lease of the four 
premises | in their. entirety. This letter was. received by the de- 

fendant on the goth December, 1944, and his solicitor Sarojendra 

Kumar Dutt gave a reply .on behalf of his client on the 2nd 

January, 1945 [(Vide exhibit 1(a)|. A perusal of the letter of 
defendant's solicitor shows that the contract alleged by the plain- 

tiff was challenged on the ground that there was no agreement 

on some material terms set forth in the letter of plaintiff's soli- 

citor. Strangely enough although the reply by defendants. 

solicitor was given in a leisurely, fashion, it omitted to state that 

there was an“ initial and fundamental difference between the 

_ parties regarding the subject. matter of the contract. Kshetra 

Hari filed in-his defence on the 1st May 1945, and he also filed 

an additional written statement on the 4th June, 1946. There 

is not a whisper of the above contention in any of these docu- 

ments; rather from paragraphs 5 and 7 of the original written 

statement it would.appear tbat the defendant was well aware 

that the plaintiff was asking. for lease of the entire. premises. 

but the defendant had- intimated to him that it would not be 

possible for him. to deliver vacant -possession within, the time 

demanded by. the plaintiff; viz. the gist, December, 1944 On 

account of the existence of his residential house and also of 

some tenants and a, Deity in a portion. of the land. The de- 

fendant , never made a case that he had intended from the very | 

outset to give lease of 12 bighas.of vacant ]and only, and so the 

question of giving, vacant possession of the entire premises did 

x not arise. It seems.to me that this case was. made by the de- 
fendant on the. spur of the moment at the time of the. hearing 

of the suit in the Trial Court, and so in, agreement with the 

findings of the Trial Court. I- -reject this, contention, of the de- 

fendant and hold that both parties knew, and intended from the ; 
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beginning that if any, lease was to be given and. taken, it would 
be ‘in respect of the entire premises Nos. 12,.18;'14' and15, 
Chingrihatta Lane, without any curtailment, ii, i s 7 
l next deal with the question whether there was a con- 
cluded and complete contract between the parties, ànd whéther 
Kshetra Hari agreed to lease out.the premises in: question to. the 
brings me to à consideration of the two letters of authority pur- 
porting to have been given by Kshetra Hari, to Gopeswar' on 
the 13th December, 1944.. lhey were marked exhibits " and 
7(a) in the Trial Court. oer oS ang ng 


plaintiff on the terms and conditions set forth the plaint. This. 


c u 


Exhibit 7 runs in the following terms: — „r 


- r T4 
? - 


“To eio y 
Messrs. B. Mullick & Co, — | 
3%, Amherst Row, Calcutta , ~, 


I do hereby agree to lease but my Garden House with land 


measuring about 20.bighas and with 2 storied building numbered 
12, 13, 14 and 15 Chingrihatta Lane, for a period of 81 years 
at the rent of Rs. 300/- per month and Selami of Rs. 30,000 /- 
Rupees Thirty ‘thousand only. . Muncipal -Taxes Revenues and 
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all municipal requisitions to be borne by-you. This letter of! 


~ 


authority will hold good for 7 days only. 


NG. Sd /- Kshetra Hari Sarkar." 
Exhibit z(a) is also quoted below: | 
aa To | 5 s f _ » a 
Mrs. B. Mallik & Co., - ) 
. 32,. Amherst Row, Calcutta. 
Dear Sirs, Er f 


Re: —18, 13, 14 and, 15, Chingrihatta’ Lane, Calcutta. 
I-hereby authorise you to secure a lessee of my above premises 
for lease of 81 years. at a. rent of Rs. $00/-' per month with 
Salami of Rs. 30,000/- only. I undertake to pay.you as remu- 
neration of Rs..8,000 only in lump sum for the transaction on 
the, registration of the lease. This letter of authority will re- 
main vdlid for 7 days from date. .-' ~. u 

pur A (o 44) Sdf[. Kshetra Hari Sarkar.” . 
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Baijnath alias 
Baijnath Bajoria 


V., 
Kshetrahari 
Sarkar 





Renupadg. 
Mukherjee, , J. 


"E , i ta ta à 
THE CALCUTTA LAW JOURNAL. i [Vor. g4- 
| | 
z E E s a mos 
ndt is an: admitted: fáct that the ' broker ineet the ‘defendant 


on, several: occasions prior to'the 13th Déceinber, 1944, in, con 
nection with this transaction; ` '" '" 


^ 


if 
* FR . 1 UE UE E A E ve! dm La - 
kA. deu iJ qudd : ; 


Before Gopeswar Mullick’ TEN witness No. 5). stated 
in qu evidence that he met the defendant on thé 13th Decémber, 
when the letter. gave ‘his 'final'terins;' and after thése terms were 
conveyed. to. the plaintiff: he asked Mullick to biting a letter of 
authority: ‘fromthe: defendant ‘which he did’ Bring on the follow- 
ing day.-: The broker farther states in his evidence that exhibit 
7 is that letter of authority. The evidence of the broker further 
is that after this letter. was brought the plaintiff and bis, son 
Rameswar visited the locale in 'Corhpany with 'the broker and 
the contract with verbally concluded then and there between the 
parties by mutual discussion. : Mullick also standa in his évidence 
that he again went to the defe ndant alone or! the afternoon of 
the same day and obtained ‘another letter of ‘authority [exhibit 
7 (a)] containing: the amount 0. his remuneration together with 
some. tax bills anda copy 'of a plan of the’ premises. 7 


A 


3 2 1, f ic t 
PEE e acf a Fas que P. "| [3 " ee í 


T ue cT 4 
E 3 om r 12 Dak Qo T 4 A 7 
eda gr nb, boa M 1 (t ! 4 - 


b The defénce case i$ that 'the bróker' had talk ‘with deferid- 


‘ante. son Anil on ‘the 1th December, and ‘that only one letter 


of authority together with! the’ plan and tax-bills was made over 
to him on the morning of the 13th December. That the broker 
again ‘paid’ a visit to-the defendant on the afternoon of the 13th 
December, was denied by -him.- Exhibit .7..is- impugned by 
the defendant as a false and forged document manufactured for 
the purpose of this suit. It is immaterial for our purposes 
whether the broker saw ony, Anil or Anil and bis father on the 
12th December, but it “is ‘iniportant for-óur purposes to find 
out which letter or letters of authority are made over by. the 
defendant to the broker on the 1 3th December. The admitted 
evidence shows that tlie broker himself prepared a draft (exhibit 
B) of the letter of authority: marked exhibit 7(a) which was fair 
copied By’ ‘deferidant’s son Bimal. I find that the “body of the 


"whole: of' exhibit! 7, -i$ in'the- handwriting’ of the ‘broker.’ ' He 


deposes that “Kshetra ^ -Hari ‘has signed this ‘document. Some 
genuine signatures of Kshetra Hari "were' Compared ' ‘with the 
disputed -‘signature in’ exhibit 7 ‘by handwriting expert Sridhar 


4 


e 
LI 
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begs l/ 24 * HIGH, COURT. E 1} . 


Chatterjee (defendant's witness, No, 6), in whose; opinion the . 


‘writer’ of the | Specimen signatures Mas mot the -writer: of the sig- 
mature in exhibit 7: The expert gave, reasons: in. support of ‘his 
 condlüsión. The “Trial Court. accepted , evidence :and - came to 
the hinding upon a consideration not, only, of the, evidence ‘of the 
“expert, ‘but also of other. relevant. evidence, and. i the: circum- 
“sfances of the case, „that, exhibit 7 was not signed iby; the defendant 
‘and was not a genuine document. This findirig.-o£! the Trial 
‘Court could not be successfully, challenged, by. Mr. Gupta. appear- 
“ing on ‘behalf of the ‚appellant, and agreeing. with the Trial 
‘Court I hold that the defendant, gave one and only: orie letter: of 
authority to the plaintiff which was. marked ; exhibit: 7(a):in: the 
Trial Court and that exhibit 7 was manufactured for the purpose 
of this suit. Defendant apparently gave exhibit 7(a) to the 
: broker on the, morning ‘of the ath, December; along.with the 
plan and ithe tax , bills, and no further document was. given .to 
Duy broker, on. ‘the afternoon’ of . that d ‘as Was,deposed. to .by 


t 


1 i 
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| [he next, important question is how far the, plaintiff - is 
"responsible. for -the certain’ of this false and forged letter of 


l "authority. It may no doubt be urged on, his. behalf. that after 
"obtaining . a genuine letter, of authority . from the defendant, 


broker, Mullick. manufactured another, letter for, making it over 
to the , slaintiff, because he was, anxious to keep, out from. the 
knowledge | ‘of the plaintiff. that the, defendant: had..offered him 
quite a handsome. remuneration .in the, event,of successful: ter- 


mination of the negotiations. I do. not, however, think that the 


plaintiff can totally evade his responsibility for this deed in this 
way. E 

pouf ont 6 0 mi E KN CE ;e ee a 
l : The Slaintif (plaintiff's witness No. 3) admitted that he got 
“exhibit 4 from: the broker on the, 13th December, 1944, before 
proceeding to the. locale. It is very unlikely that tbe broker 


~ would have, taken, into, his head; tọ,. manufacture a: letter of 
"authority directly. after, having received a, genuine one, from the 


_ defendant; ` Then again although. exhibit 4(a) .is.in conformity 
~ With the str true. form, of a letter of authority, exhibit: 7, is, drafted 


„in he, form of an agreement .¢ executed by, the defendant, and. the 


„mentioning of the, exact area, ‘and.of. the, building. has been made 


if "ade 


in such a manner as to suit ‘the case of the plaintiff. The clause 
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QU 
Cra. “as to payment: of’ municipal taxes et cetra also seems to be an 


p -improvement upon exhibit "(aj Such thé form. of. exhibit (a) 
y ode -Only for the:benefit ‘of the plaintiff, and this improvement, could 
; Baijnath alias not have emanated at the instance of the broker only. It is also 
Bee Bajoria significant that -the plaintiff at ‘first filed in Court only a typed 
| rr trahèri - copy: of . this -so-called létter ‘of authority, but the original "was 
eae produced in Court upon a requisition’ for’ production being made 
ee by 'the' defendant! on the 7th June, 1946 (vide order No. 30, 
Renupada -dated the 7th June, 1946). On.a consideration of all these facts 
Mukherjee, :J. “and circumstances I-àm of opinion that the false letter of autho- 
"rity' marked exhibit 7 must have been brought into existence 

-for the benefit of the pane and dui. bus knowledge. 


wa 


4 Eo 


> 
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* 
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: — Ilnowtutrn'to the proceedings which took place between the 
parties on 'the-15th December, 1944. Admittedly there was a 
“meeting “between ‘plaintiff Baijnath and’ deceased defendant 
Kshetra Hari in the disputed premises on that day and here 
were also some discussions about the proposed lease between the 
_ parties. ^ According to the plaintiff, the discussions culminated 
in a'final and concluded contract’ the’ material terms whereof 
' were’ mutually agréed upon by both the parties. The terms’ were 
not'reduced to writing. ' That the plaintiff, however, felt the 

“necessity of some document in: "writing can admit of no doubt, 
- because he- went to the locality to discuss about the lease only 
Cafter having obtained `a written letter of authority from the 
- defendit." The following lines from the deposition of the 


PAUL E are: oo cue | 
5. Je f! i DZ "M t, , rae f i 


ka 


“ There was nothing to prevent us putting down the 
terms of our agreement. in writting then and there except 
ES HAE I wanted to have it done through. a solicitor." 

“It is, therefore, clear from the testimoney' of the plaintiff 
that they Wanted the terms of the coritract to be finalised in 
writing through his solicitor. Accordingly the plaintiff sent a 
l -Solicitor's letter to the defendant’ which may be described as a 
2-jettér' of; ‘confirmation. “This ‘letter purports to embody the 


material tèms of the agreement and so it is reproduced verbatim 
"efe? I D I LACE MET i 


c 


Vor: 94.] a A A 


be "ES ANG Potyze sebl NEL 
a 


‘gy Old Post Office St., 


` Calcutta, r4th'-December, 1944. 
^ oU Chany? Ghahdér Base, H te 002275 50. yaad an 


1 uf P r SE Aeydgeu ET Br AAN | 


Solicitors, Í 

Notary Public Ba 
" ^i Phone: Cal. 1904 - £I. ba obo MOT adi. x 
HL Tel- Address? "AMMEQACYTI- ore etn ss fe, 


OU) GF sous ifs aatal fx 


e eru. Hari elei _ Esq, 


4, Chingtigha ta ‘Låne! P. -acuert ME C) : 
d a i^ Lc ME E EUM 
) tr H OC aad Eoi NG Ji Pt rd ne sorle "ES HOT. €. 
Dear Sir, idi sr 34515 a uut fs C tat 


| Re: Med of Premises Nos. 12, 13, 14 and 
"eed oberg "ip? Chingrighátta. Lane; Calcutta: 


ib i, ul ols ay) 3 a0 ^52 1 T. £t 7 "e Eum SEU xal juris 


LÀ 


* On thet sth ii instant- i taal ides Bo. Miillick & 
Co., House and Land Agents, to negotiate a Lease, of the’ above 
premises. 
ur Pursuant" to ‘stich’ authority Mr: "G. ‘Mullick of Messrs. B. 
Mullick” & “Go, approached ‘our client Mr; 'Bai]nath “Bajoria, 
M Tah, (Central), and induced him to obtain a lease. 


tp "Au an pap ee E ^ € TA m P (Das C 
ius PEE 2- 2 EIE -t GUT VERAM gay 


` Our client ‘thereafter accompanied by his son Mr. Rameswar 
Bajoria and' the' said Mr. G. Mullick called on you' yesterday. 


“The “following’ terms: were ' discussed: 'and- aa bob 


r 
1 


or NI - Rn 
upon: — | n | EN n" phate. 


“ji The period of the lease. ‘will: be 81 years commencing 
from the ist of Jaituiary, 1945. -o e-20- CL 


e NUR 


7 9 


Out client will pay a monthly rent of Rs. 300/- to 
“be bad by the "th of each suceseding month. 


Hey "gl "Our Client will pay’a: Selain GERA. 30; 000/- at the 


! time Of: execution of the’ Lease. TUM m uar eh = ot 
eed Ss eggs vo "4 ug. ape M^. Nga 7 sd Em vs as 
“FET tay 


MES 'Our client’ will’ pay’ bothowner’s "and. ‘occupiers’ 
"shares . of Müničipal Takes payable jin! respèct of theasaid 


a p ti premises and will- ‘dlso-comply+ witht all Münitipal eas 
ü TING Saf GN bs OD Gar at Ts ils sii: `o Dc EEST 
uu 
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Crvir. 5. ,You will;give, vacant possession of the entire 
UM . ^, premises to our client,on.or before the gist December, 1944, 
aoe or before the execution of the Lease, whicheyer is earlier. 


Baijnath aljas tib NANG 
"Baijņath. Bajoria — l i TE P 
"v 6. Our client will have the right to cut, trees,, excavate 


d and full up tanks and sink Tube. Wells as may NGANG 
erm by him from time to time. 
Renu pada : 2 i KN 
Mukherjee, J. 4. Our client will be at berir t to. sublet a ai or the 


entirety of the premises for any period without any reference 
to you. Our client will, of course, be responsible to you 
for payment of the full rent. l En 


1 


EX nee A : Sta. a iie. ER. Ng eee 2 
8. The, Lease. wi .contain all other usual clauses 

which are usually contained in a Lease of this nature and 
:.jthe Lease willibe prepared at the cost and expenses of your 
> „client, ZEL 


- - ' 2-235 of 


" - .,,/g., You will make out a good title to the property free . 
„u from, all, encumbrances, attachments and lispendens. 


= oy? 
-t I ‘ ls » + Ra 


It was also arranged that you would make over the Municipal 

. Rate Bills and a Plan of the property yesterday and you requested 

‘Mr. Mullick, to see you in the afternoon., Pursuant to such re- 

. quest Mr. Mullick called on-you and, you made over the Muni- 
cipal Rate Bills and the Plan to him. 2 


«à. We shall now: thank, you. to send us the documents of title 

herein for our investigation and oblige. - iu 
2c «que ul m EP DEM uas sut . . Yours, truly, | 

"LET " Charu Chandra Bose." 

cu. This letter sets, forth nine, terms of agreement said to have 

* been discussed and concluded „between, the parties. . . Without 

coming to a definite finding whether all these nine terms and 

really been-agreed upon between the parties, I may pronounce at 

| the: very: outset, (that taking the letter at its face value, the 

plaintiff has failed to, make, out a case of concluded gontract. 

."Texm No. 9 of the alleged letter coupled with the concluding 
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senterice’ of’ the’ letter "tates? that ‘thie’ ‘défetidanit"had à éed^to: 
niaké'out á'goód title to tlie property free from all encurh tances,” 
attachrients’and: lisipendens? “Inthe conclüdirg sentence of the: 
letter the defendant was requested to send the documents: of 
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title to plaintiff's solicitor for his investigation. In the deposi- Baijnath Bajoria 


tion, / the plaintif has’ eliuitieratéd iti! detail the terms:on which 
thére wak'the alleged agreement! between! 'the partits. IAs ‘to 'do- 

cuments of’ title itis ‘stated’ that the’ asked “the Broker! to bring- 
a Copy « ‘of ‘the ‘plan! of' the "pfértlises'and? the? municipal ‘tax "bills: 
fofi" the" defendent tolsatisfy the` “plaititiff” that: ‘the’ defendant’ 
was the owner’ of the premises: According ‘to thé 'evidénce- of 
the plainte" ds well ag" of “thé! broker,’ ‘these ‘documents wêre- 
brought ' by ‘the''btoker dn ‘the afternoon ‘of the '1 3th’ "December: 
According “to! the ‘defendant, "they "liad been ‘made! over fo ‘the: 
broket ‘é earlier. in the’ dáy' ‘together with 'thel'admitted' letter. of, 
authority 1 iiatked ‘i exhibit 7 (3) Be that'às'it ‘may; the -plan -and: 
the tax ‘bills weré"in'pláintiff'S'hand when! his: solicitor's-letter: 
wag written on the next day. Apparently, the plaintiff was -not- 
satisfied that these documents constituted complete proof of de- 
fendant’s, title ‘and s o tHe defendant? was required" tà! make' out a 
good tide'iud' td send His title deeds ‘for plaintiff's! investigation, 


although ' in "his"óral evidence thé plaintiff. does not say" me any 


such ‘term was’ agréed üpon: “ bétween the parties. ee gh 


` af L3 CUT aD COMM: "gli: aire sad EE PEINE, bd wash ft) h? 


nas 


Under’ section’ E: of the é Specific RéliefAct, a-lessor' is: bound. 
to give ‘the lesseé_a' title ‘free froin’ teasonable doubtZand where:a’ 
prospective’ lessee detnands title: déeds: fro. thé: prospective lessor. 
for his’ iivestigation and ‘approval, it cannot: be''said.'that! there 
has been a ‘final and! contluded ' agreement between: them} although 
most other matérial terms thay have ‘beén’ agreed! uipon by! them: 
In suck d! tase the lessee'is free! to back’ out -df the'contract if he 
is not satisfied about the lessor's title and"só longas‘ one party, 
is left free to "back out of a contract at his choice, it cannot be 
sáid “that any binding 'contratt ha$'beéri"arrived dt between the 


parties. sa m E ^M i ROT 


"Mr. 'Mittër' ‘appearing on ‘behalf of the’ soda referred 
in this 'cónnection"to a Case reported inj Koyldsh Chunder Dass 
v. Tarine) "Chuan | Sigla rs IE was à case for’ Specific. per- 
fic. nertormaltice of (adoritract' “o£ sale’ atthe: instanceof the 

(1) (1884) LL.R. 10 Calc. 588.. O UZD ofr) i 


v. M 
Kshetrahari 
Sarkar 
Renupada 
Mukherjee, J. 
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CIVIL. . vendor. His.claim for specific performance of. the contract was 
= disallowéd, because, there was no settlement between the parties 
1954 regarding the - inspection $ of title deeds and payment of. earnest. 

Baijnath alias money, - -, c, A wy Ue as. Mu. 
Baijnath Bajoria s 
Wat In the present case, ones the plaintiff failed to prove 
nee in his oral evidence that the defendant had agreed to make out 
: a good title to the. property and although he made a case that all 
Renupada material terms were agreed upon between the parties « on the 13th 
Mukherjee, J. December, yet on the very next day he required the defendant 


by his-Solicitor’s letter to make out a good title to the property 
and to produce documents of title for the investigation of. plain- 
tiffs solicitor. This shows.that the deal was not closed as has 
been deposed to by the broker, .but the contract was kept de- 
pendant on the approval of defendant’s title by the plaintiff. 
Under. these circumstances, it cannot be said that there was any 
concluded and -binding contract between the parties on the 13th 
December, 1944 ' "e" 

Mr. Papar on | behalf of the appellant contends that his 
client is not insisting upon proof of defendant's title and is ready 
to take the property with such title as the defendant has got. 

In other words, the plaintiff'is waiving his right. of investi- 
fation defendant's title. But subsequent waiver of any of his 
rights by the plaintiff cannot afford any-criterian for determining 
whether there was a binding contract between himself and the 
defendant at the date of the alleged contract.,. The true test for 
determining whether. there was such a binding contract is 
whether the parties were of one mind on all material terms of 
the contract at, the time it is said to have been finalised between 
them and whether they intended that the mattter was closed and 
concluded between them. 


< The following observations of Sri Asutosh Mookerjee, i 
In J. I. J. Hyam v. M. E. Gubbay (1), may be quoted : 


“From these expressions of judicial opinion, it is clear 
“that, after all, the question is mainly one of intention. If 
the party sought to be charged intended to close a contract 
prior to the formal a Ore: a written draft, or if he signi- 

^ () (1915) 307G.W.N. 66. . 


à í 
Nor 94:]) i ^ .U ', X3 HIGH COURT. < i: A 


- g = 


-. irfiedisuch an intention to deeds" party, he will be-bound 


x by: the, contract ‘actually made, though »the- signing of ‘the 
EU written draft'be omitted... I£,on»tlie other hánd; such party 
us neighter: had: nor spoed. such -an intention: to close the « 
<. contract dntil it: was! fully: expressed ina Writtér instru- 
„ment: and .áttested';by signature, then-he 'will-rnot/be:bound' 
| until; the:signatures: are affixed." We th Uaioe Ml 
(page: 96-97 'of the a ai e po qu g 


(3 b BAT T v i ee ty 4 4 ~i wy 


a In the present case, the plaintiff ' himself. intended nr no 


Baijnath alias 
Baijnath Bajoria 
v. 
Kshetrabari 
Sarkar 
Renupada 
Mukherjee, J. 


final lease‘could be, made between thé: ‘parties until ‘the defend- - 


ant madesout a good title to the'plaintiff ‘and “until it had been 
approved by plaintiff’s solicitor after investigation. Then again 
there is no statement: in -the letter marked exhibit A that any 
contract .for. lease- was concluded between the- parties; THe 
letter~merely:‘says that ''some' terms" were discussed and de- 
finitelyagreed’upon between the parties. Of course it is stated 
in the letter'that pursuant to: his letter -of authority’ “Mr. G. 
Mallick ‘had ;induced the plaintiff to obtain a lease ‘of the ' pre- 
mises" in- question.’ It, however, goes without saying ‘that 
Gopeswar.Müllick who was acting merely as:a commission agent 
for procuring'a lessee had no authority to enter into any contract 
of lease with :the plaintiff. Vide 'Durga Charan Mitra v: 


Rajendra Narayan Singh (1).. In the absence of-any definite’ 


statement in exhibit 7(a) that a contract of lease. had been con- 
cluded : between the parties by mutual agreement and in view 
of the insertion of term (9) coupled with the concluding.sentence 
of the letter‘I am^of opinion that there was.not.binding or con- 
cluded contract oe ‘the Pa 'on? the 1 es Decembar 
1944. ' a PS pit: oc ; uo di int 


A consideration of one or two other terms of the above letter 
will also lead'to the same conclusion. For instance, I may refer 
to tetm w of the letter Pi confirmation. This term runs.as 
follows: i 


- a - 
E A ” * F ' 4 e Ta a 


(€ The: lease will'contain all other usual clauses which 
are usually contained in a Lease of this nature and the'Lease 
- will-be Pci, at the cost and- C of oùr client.” 


EE ` 


(1) (1922) 36 CL]. P 


1954. 
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ti, Che, Trial, Court, has practically: refused--to: believe thé*plain- 
tifs story.that there was.an agreement between the parties that 
the lease, would, contain all other{ustial. clauses which are:usually 


Baijnath. alias. contained in a,lease of this;nature.. I have carefully: examined 
Baijnath | Bajoria the eyidence;-of the.plaintiff and:the broker on this point, and 


v. *? 
Ksheti ahari 
Sarkar 


Mukhey jee, J. 


I, find-that. the: evidence, óf both. the witnesses ' is :totally.silent 
about such an agreement. Kshetra Hari;denies : that. there: was 
such an agreement, and he says that he does: not ‘evemunder- 
stand- what is meant by usual terms. Having regard to the 
evidence on, record, 1 am definitely of opinion: that there was no . 
agreement, between the parties: that the lease would contain all 
usual terms: which are generally incorporated in leases: of this 
description; Mr..iGupta .on behalf of the appellant argued that 
even if.there was no such express agreement.between the parties, 
the, material-terms having.been'.agreed upon, other subsidiary 
and non-éssential’, terms would; be incorporated: in : accordance 
with the general: principles- governing. such leases.. In .suppert 
of his; contention: Mr. ‘Gupta, cited a: case: reported ‘in: Jaykanta 
Lahiri ‘Choudhuri-v:. Kailash Ghandra Bhowmick (2). ' In:that 
case the defendant:in a suit-for, specific performance of a contract . 
for, grant.of putni lease. raised, among others, an objection that 
there-was no agreement betweeii the parties as to by, what instal- 
ment. rent should be-paid and at what rate interest should be: 
paidon arrears of rent. -T'his!objection was overruled.on the 
ground that- in-the absence.of an agreement :on:such ‘matters 


boy shóuld be. poene M the nama law of the ponni, 


NO ae ‘terms "-are' very vobis PE differing 
materially not- only. according to, the nature. of the contract, but _ 
also according to the size, situation and value of the properties 
which are the subject matter of the contract. Thus the usual 
terms of-a contract for sale; must necessarily-be widely different 
fróm the. usual termis,of a contract for: lease: Then«again the 
usual.terms;of»fai Short-term, lease or lease'of a small property 
must very from the usual terms of a long term lease, or a lease ‘of 
a big property. In the case cited by Mr. Gupta, the usual térms 
of'the putni'lease could be fully'suppliéd by the general tenancy 
law.of.the land.. Can ;thé same thing be said. with-reference to 
the lease ‘with which we are concerned? , My answer must be in 
the negative. One test for determining whether the agreement | 

(3) (1919) 33 C.W.N. 563 sess kai ya ae esp KN 


VOL.) | eel OE dHiGH'doURiO TY 
of parties on ‘usual terms may be “dispensed “with or hot is 
‘whether, a; conveyancor would “be ‘able “to Work upa 'Gómplete 
lease fróm:the' terms agreed! upon Between’ thie parties and ‘supply 
the “usual terms " from the-general Jaw! of the land and ‘from 
the customary rules of drafting in such'a fnáhrner as to'preclude 
the ‘possibility of any. reasonable ‘objection by. either ‘party. In 
my. judgment, itis: not'póssible to prepare such' a complete 'ahd 
final lease from ' the ' terms ‘enumerated’ ir "the -leiter -marked 


a er 4 : ` PS. ` i ` PLUS OS feyra’ ET ov y! 1 s 
exhibit . A. "There are some gaps ‘and omissions which “cannot 


be supplied-from the’general law governing:léases;^ For instance, 
the Trial. Court has found that there'àre twó tenants oh the 
land “one: Francis Vianest,'a hide ‘merchant, having a right to 
dry up hides'on # -portion of six bighas of vacant? land, -and 
another Sukhan Mistry posséssinig’ somie’ 8} cottas ofland!' ‘This 
fact was not brought to the notice of the plaintiff and there was 
admittedly no agreement as to what consequence would follow if 
the lessor failéd’to'deliver vacant possession of;the éhtire premises 
including the tenanted land. There was no agreement ‘between 
the parties as to whether the plaintiff would give ariy security’fdr 
regular payment of rent, or at would: give any: security ‘for re- 
gular payment of rent, or at what rate Interest wóuld run on 
arrears of rent: There was also no agreement as to the pro- 
portion -on' which' compensation would be ‘apportioned between 
the parties’ in case of compulsory acquisation of the leasehold 
premises. ‘Nothing was also’ said’ or agreed upon about the re- 
pairs of the-existing building. These arë matters which could 
not be properly or effectively dealt with in thé’ final lease simply 
by a’reference-to the general law governing léages: _The'plain- 
tiff felt ‘this difficulty and só falsely enough-his-solicitor wrote ‘ih 
the letter of confirmation that there ‘was an’ agreement that 
the lease would contain all: other usual terms; although in fact 
there had been none. Thus-the plaintiff considered sich a ‘term 
to be a-vital term of the agreement. As there was no such agree- 


ment, the ‘coritract ‘was not complete and ‘the suit -must fail for 


j ao, i n` it rd T. f " i4 ^0! t. ` S ' ræ | 
that reason as wel." ṣo. 2 Tiem UE igi 
‘+ A ‘Considefation of' term (5) of-erhibit"A will algo lead to 
27 - rl r à EN * | e d fle co ^c 71 i touc! 
the same resült. ' This term as follows; =: ^: ?:. SE. : 
Pi Na 3 : E aad ^ Z i «7 0 T ! 
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^ :'' You will give vacant possession’ of the entire: premises 
‘ to-our client.on or befóre the 3st December, ‘1944, or before 
“the execution of. the Leasé whichever’ is earlier.” 
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Civil. The defendant's case is that there, were ;two tenants on 
Mic the. land one, Francis Vianest, a hide merchant, occupying “six 
bighas of vacant land. for drying up hides, and another man 
Baijnath alias _Sukhan | Mistry, occupying 84 cottas of..land by erection of 

l Baijnath Bajoria structures. It,is,also the case of the defendant that he has got 
ie ‘his two-storeyed residential house on the land and. also -a- family 


Kshetrahari 
‘Sarkar’ ‘Deity, viz, Deity Annapurna.is installed in.a-hut near the gate. 


‘The defendant, therefore, contend that it. was not possible. for 
Renupada him, to, make over vacant possession to the plaintiff within the 
Mukherjee, J. short. time- mentioned in the, letter. ' Indeed..the defendant made 
a case that. the negotiations, for the lease took' place in, xespect of 

twelve bighas-of land excluding the building, the hut of the Deity 

and the tenanted lands. (Chat story has been. ODE to be false 


both by the-Trial Court and ae 


MONEDA A e TV pe d Boda 





-; Mr. Gupta strenuously contended that- the specific case 
made by the defendant having been found to be false, the tase 
-made by the plaintiff should be believed as it is.consistent with 

the admitted letter of authority [Exhibit 7(a)] issued by Kshetra 
Hari to the broker, I am not impressed by this argument, 
“because exhibit 7(a) sets forth the terms. of the proposed lease 
in a very skeleton form, and it is for the plaintiff to prove affir- 
matively that all the material terms of the lease were agreed 
upon between the parties., I am prepared to believe the plaintiff 
that. Kshetra Hari did not mention the existence of the tenants 
at the time of the negotiations and that the plaintiff undertook 
to. conduct the sheba and puja of the Deity. if the lease was 
given,and if the Deity was not removed. ‘The evidence of plain- 
tiffs own witness Gopeswar' Mullick (plaintiff's. witness No. 5) 
demolishes the case of the plaintiff that the defendant had agreed 
to give’ vacant possession of the entire premises on or’ before 
the .31st December, 1944 or before the execution of the lease 
whichever- was, earlier." The broker stated in his examination in 
chief that when the talk of lease was going.on between, the 
parties, the defendant stated that. he would find: a house and 

x then leave the house on the disputed premises:and he might 
take three or four or five months for shifting. This being the 
evidence of;plaintiff's, own, witness, I hold that,there was no 
agreement between -the-parties as regard, term. (5) of exhibit A. 
That being so, it.cannot.be.said that there was a , complete 


+ 
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agreement between the parties! on’ all ‘thé. essential (coms of the CIVIL. 
contract. ` NG 

4 tow d Vu MANGN "E. EE Ee 1954. 


From the foregoing findings, it would be sufficiently clear  Baijnath alias 
that there Was no'such 'contractibetweef:the parties'as is capable Baijnath Bajoria 


of being specifically enforced and so the suit has been the | dm 
rightly dismissed by- the Trial Coür& A 100} !fü P an 





Before ' parting with | the case, I ‘shall consider ' one other Renupada 

ground, which has been held to be sufficient by the Trial Court Mukherjee, J. 
for ,the dismissal of they suit. It would appear . from .the con- 
clüding portion, of the judgment of the: Trial Court that that 
Court would have refused to enforce.the contract on the ground 
of hardship even if the plaintiff had succeeded in making c out a 

ja of concluded contract., t am, not, ‘inclined. to agree “with 
this view taken by the Trial Court., According to. that. Court 
the performance of the Contract would involve serious hard- 
ship on the defendant as he would have,to vacate his. own 
house and it would not be possible from him to secure another : 
house within a reasonable rent. In my judgment, the ‘Trial ; 
Court has not ` properly appreciated : thë question "of hardship. 
lt the claim of the plaintiff were "otherwise tenable I would 
„not have rejected it simply . on the ground | of hardship. to the 
. defendant, because he negotiated a lease of the. .entire premises, 
including ‘the building; with.eyes open: 'and knowing fully the 
consequences, of such a lease and the hardship was one which 
must have been. foreseen by him | before DE on the 
negotiations.-. : 


n - 
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In the result the appeal fails. It is accordingly dismissed 
with costs. . "s n i EE 
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HILLOL KUMAR: GUPTA Ors. 


West Bengal Premises Rent Control Act, 1950, (Act XVII of 1950), Section 
uD, G) e (4)—Scope ‘of —Courts’ jurisdiction to strike off defence— 
Whether his'in suits for’ ejectment on ground of defáult! alone or in 

: coinposite - -suits covering. other grounds—Order under,—Whether can be 

' , re-opened; at' the. appellate .stage—Section 105(1).0f the Code i Civil 


1 1 ei / N ^ 


fi 


Seétion 14 | “properly. constructed 'can beat “only one interpretation, 
viz. that it covers only suits fof' ejéctmént of one particular type viz lk 
Suits “in Which the Ad ground: for coe is default in’ the a. 
“OF renta x 7 0€ 79.417 an TE Us dd Ng : 


“The word ' suit’ referred t to in Süb-Séction @) is dag the ' dit , 
mentioned in -Sub- Seccion (1). deeem ; 


. Sub-Section (1) of Section 14 read with Sub-Section (3) can be inter- 
preted as covering suits for ejectment only on the ground of default án 
.the payment of rent, or as it is usually called '' on the 'ground of default ” 
'alone. Hence, Couit’s, jurisdiction to` strike off defence in an ejectment 
‘suit’ his' only' in-a suit'on the-ground of default and not in a composite 
suit'covering other grounds than the default in the payment of rent. 


e 1 


When the parties agreed that there were no arrears and that the future 
rents would be deposited within the 15th of the next following month or 
that, in default of such deposit, the written statement would ‘be struck off, 


and. the court recorded the order based on that agreement. 


p ogee ee wt 

Held, ıt was really an order by the court in the exercise of its statutory 
powers under Section 14(4) of the Rent Control Act of 1950 and not a con- 
cent order so much so that its effect could be oe effect apart from Section 


14(4) of the Rent Control Act. EE EET Vox 7 


Section, 14 (4), creates certain rights and obligations between the parties 
to the suit, viz., the landlord and the tenant, but nonetheless, the 
order which the coni passes is an order under the Code of Civil Pro- 


* Appeal from Appellate Decree against the decree of Sri S. C. Talukdar, 
Subordinate Judge, grd Additional Court, 24-Parganas, dated the 3rd August, 
1953, reversing the decree of Sri S. C. Sen Gupta, Munsif, 1st Court, Sealdah, 
dated the gth December, 1952., : 


Me 


Vor 94d u “OVENS t HIGH. COURT: 2 ANG . 95. 
cedures according;to which jsnits fin jectinens, ‘alike: other suits, are |tried. Civa. 
by the, Civil Courts, -H lence, „under pection, ABA), of ther Code,, of „Ciyil. —— 
Proced 
nossa ue order is pen go ghallenge m a appeal forg the dee, 1954 
hanthi 
Obitérdicla of a Fult Bench decisio! ake entitled! to^ le highést respect. — Sudlu “Ranjan 
Ray. Choudhuri 
* Moulvi Mia. \--Sashanka, Mohon Gauhaj((1): followed : 1,51»: so V ve 
Hilloli Kumar 


teacdfol ep bogus: 
T. S. R. Sarma v. Nagendro Bala Debi Chowdhurani (2) relied on—; Gupta & ors. 





. Janàb. U fir ‘AL V. Sasdnkal Mólloré Güha (9) Jünréória: ekplained; June, "a1. 
Ma gei ra sda oats auto. 30s An LM ui UE hz! ' 
uR. M. A: R. Ave Adaikappa, (hittiar, vi R. Chandra Sekhara. Theva alias 
Sundra Pandia T hevar (4). appli ed; and, Jyotindra Nath Mitra y. Sourindra 
Ngth Dutta, (0) referred to— 


2 Pada fo $8 Bb ule Xa BROT Ae 


_ The nie “fachs widi appear ear front’ the judgment. e 

‘f NA subd tlece ee mas ae TaD SH E eg 
menar i gpd a Sen,’ aka Gud "Chatterjee for 

the s nggunani X dT MM wan a I. aga 
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á Mahen vida Kumar ‘Ghose, K hitik Chandra’ Basu: for the 
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Ihe judgment of the Court was as blows: = 
i | P. N. “Mookerj eo, d. i: "The appeal i Is By the’ “Plaintiff a ‘and it 
arises out of a suit for ejectment "which was decreed’ by the trial 
Court after striking out the defence tothe Plaintiff's claim: ‘tor 
ejectment under Section 14(4) of the Rent Control Act of 1950; 
but which. decision has been get aside on „appeal and the case 
remanded for he i ring ‘on the. merits. ` "Thé learnéd’ Subordinate 
Judge who, heard the "rail ts ap eal Eroin the tridl Court’s-decree 
for ejecimêhi | ‘has held’ that the! tertanits’ ‘defence to’ "the Plaintifts 
claim for éjectment was ‘improperly rejectéd by the” trial Court - 
under Section 14(4) of tbe, Rent , Control: Act'of 1980; which, 
according to the learned Subordinate Judge, had no application 
to the present case. In this view of the matter, the decree for 


E i! . 1] dE Cis Ye Nie 
ejéctiment, jasséd: by tie 'Lridl' Cou eén set aside dnd the 


= (1) (1953) 91 C.L.J -131 . to Ue . 
, (3) (1054) 91 C L.J. (F B.) 188: 57 C.W.N 1 (E.B.). [275 lcge os 
"(3) Civil Revision. Case No. 1436 of 1952 decided» by Chakravortti, »C J. 
& Sinha, J. on 15-12-53 (unreported). g 
2 (4) (94774. rA 3647,52 IGW:N. Cr au 3a moror 
te 09); 1950); 55 OWN. 1328: : jers IDANE lo E EEN zd nl 7: 
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suit bis been remanded to the Original Court for fresh hearing 
according to law after ` giving an opportunity to'the defendants 
to contest the "Plaintiff's claim. From this appellate décision 
the present second appeal has been preferred by the Plaintiff. 


The relevant:facts are not in dispute and they may be shortly 

stated. as fellows: m 
N 

On 4th December, 1951, the present suit for ejeçtment 

was filed by the Plaintiff for evicting the defendants from 

premises No. 49, Motijhil Avenue, Dum Dum. In the suit, 

ejectment was claimed om the ground of default in the 

payment of rent and also on other grounds, for example 

bona fide requirement for the Plaintiffs own use and occu- 

pation, etc. under the Rent Control Act, 1950. The suit 

|. Was contested by the defendants who filed their written state- 

ment on 24th March, 1953. On gist March, 1952, ehe 

Plaintiff applied for an appropriate order under Section 

14(4) of. the Rent Control, Act 1950, alleging that the de- 

fendants had been making defaults in the payment of rents 

from October, 1951. " 

. To.this there was a rejoinder by the tenant, defendant No. 

1 on 10th April, 1952, that only the rent for March 1952 Was 

due. On isth June, 1952, the Court recorded the following 

order: 


" Both, parties ready. Petition under Section 14(4) is 
taken up for hearing. Heard pleaders of both sides who : 
agree that previous rents having been deposited the rents 
from June 1953 (2 Rs. 100/- per month are to be deposited 
in this Court. 

- ORDERED. 

That the detendadit- do deposit future rents in this Court 
month by month @ Rs. 100/- per month from June, 1953, by the 
15th of each of the next following month. In default the de- 
fence id ejectment. shall be struck off" 


The rent for June, 1953 was duly paid, but these were de- 
faults in the payment of subsequent rents and on 14th November, 
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1953, the defence to the Plaintiff's claim for ejectment! was’ struck 
off.: Thereafter the suit came ‘up for-hearing on gth December, 
1952. ,1t, was heard ex parte and an ex parte: decree ‘for-ejectment 
was ,passed; by. the trial Court: The defendant*No.''1 appealed 
from ,this decree and.in the lower Appellate Court;:the teal point 
that: was taken on his.behalf.was that, having regard to the 
nature of the. plaint the present suit wasiclearly 2 composite'suit 
for ejectment -on various . grounds, including the. ground ‘of 
default, and. to:such;a- suit (Section 14 (4) of.-the: Rent! Control 
Act. of 1980, can have no application.» This contention - was 
accepted’ by. the, lower Appellate Court and: the necessary con: 
sequence was that the order of the trial Court, -striking off the 
defence to the plaintiffs claim, for ejectment-under' thë. provisions 
of that section, was held to be. without. jurisdiction'and ‘accord- 
ingly ithe case ‘was. remanded to the: trial-Court for fresh lhéaring, 
as stated above... 0 cci feo regi. oa ordi ad sin c 
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* In support: of . this appeal, Mr:.Senj:appéaring ‘for the 
Plaintiff appellant,. hascraised: three .contentions. :.»: 0. wi. 
: ' VEL o ME ng "dm ET ae us 


In the ;first place, Mr.: Sen thas ‘conténded -that the: order 


age US a a! 


under Section 14(4).of the Rent-Contfol Act of 1950; passed by. 


the Court in this-case.on 12th June, 1952; was really a 'conserit 
order and..that, accordingly, it will have full.-effect, 'even apart 
from Section 14(4) of the Rent Control Act. ` With this argument 


I am unable: to agree. The;utmost that can ‘be’ said’ from the 


order, as recorded. by' the Court; is: that the parties agreed that 
there were no. arrears and that the future: rents would be de- 
posited by the defendants in Court. ‘The provision, however, in 
the order, viz. that such ‘future’ rents’ will have: to ‘be ‘deposited 
within the 15th of ‘the next following month or that, in default 
of: such deposit; the-,writteh statement would be struck off, was 
not by. consent. -It- was really an order by. ‘the ‘Court in the 
exercise of its statutory. powers: under Section 14(4) óf the Rent 
Control Act rofs 1950. In this view of the matter, I reject the 
first submission of Mr. Sen in support of this-appeal. i 
E NEL a cox TF Eu d 
Mr. Sen next contends that, although the ejectment suit 
was on the ground, of default and on other grounds as.well, the 
Court had ample jurisdiction to ;strike off the defence’ under 
Section 14(4) of the Rent Control 'Act:1950.. ‘In effect, Mr. Sen 
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contends ,that Section. 14(4) on, for;the! matter of that, Section: 14 
itself, is. not: confined torsuits for ejectment on the ground of 
default- alone,;:but; covers also ejectment suits: of a composite 
character, -where , the ground: of default is mentioned: as one of 
the, grounds, for ejectment.. Mr. Sem is quite.alive to the fact 
that.a Division. Bench of. this.Gourt has expresséd «the contrary 
view in the case of -Maulvt Miah v. Sashanko Mohan Guha (1). 
But he submits thatthe said: Division Bench has not taken the 
correct views of the. law, and,’ in: any event, a. different Opinion 
appears to have been expressed. by the earlier Division’ Bench in 
the, case. of, Janab, Ujir “Ali v. 'Sashanka« Mohan Guha- (2), 
Mr. Sen-also..submits ithat -the . Full . Bench of this Court in 
T. S. R. Sarma' v. Nagendra: Bala Debi Chowdhurani (3), ‘did 
not;,really:decide this question’ and, accordingly, it cannot be 
regarded às an authority’ against his contention, although it ‘was 
so taken by the Division Bench of this Court in Maulvi Miah v. 
Sasanko Mohan Guha (1). 
: Having’ given: the matter my:best consideration, I am un- 
able to accept Mr. Sen’s' contention. - Apart! from all other ques- 
tions, purely as a matter of construction Section 14 properly con- 
structed,:can béar' only. one interpretation,’ viz: that it covers 
only suits for ejectment of one particular type, viz. suits in which 
the only ground for ejectment is default in-the payment of rent. 
That this is‘so becomes amply clear and practically 'incontrover- 
tible when we turn to sub-section (8) of that section. That section 


provides that if, within the time fixed by the Court, the tenant 


deposits: the- sum), calculated .by ‘it’ an: account of. arrears of 
rent: and interest.and cost as contemplated: in sub-section (1), 
the suit:so far:as it'is a suit for recovery of possession of the 
premises shall be: dismissed by the Court. '! The suit, referred to 
in this sub-section, is obviously the suit mentioned in sub-section 
(1) It is inconceivable—and, indeed, it seems about (sic) too— 
that suit,'in which there are grounds for'ejectment other than 
the ground: of default, will be dismissed .merely on deposit of 
arrears of rent and interest and cost without consideration of 
the other grounds; mentioned by the Plaintiff In my view, 
having regara to sub-section (3), sub-section (1) of section 14 can 

(Qi (1958) 91 eI 131, 57 C.W.N. 300 

(8) Civil Rev: Case No. 1486 of 1952 decided ii pnmum C.J. & 


Sinha, J. om '1512-B3 (unreported). 
(8) (1952) 91 CLL J. Bg Tem 57' CWNe 1 (FB). es 
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had 
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e 
be interpreted as covering suits for ejectment’only'on me gid 
of, default in the payment of rent, ot.as' it tis usually: cálled "o 
the; ground , of, default." alone., i/Thisswas'lalso | the “view, ' mes 
by the Diyision, Bench ‘of. this Courtin Maulavi Miah v: “Sashanko 
Mohan Guha (1), and, as I respectfully agree with that view of 
the Jaw, I, baye no.hesitation.in:following the same. I may 
also add that,. in; tay, opinion, the point..istireally 'zoricluded 
against . the , appellant By. reason: of the- decision" of-!thé Full 
SUE T. 8. R.,Sarma's Gase (2). » But’ even assuririg ‘that ‘it is 
“the _Appellant’s position : would: not:. ‘materially “imiprove. 

"There 3 is little doubt that the Full Bench did‘expréss“an-opinion 
on this point which is counter to Mr. Sen’s submission and that 
expression, of .opinion cannot be lightly :disregarded!“) ui. 

: ,In. delivering the, majority’ judgment. of-the' Full 'Bench;' 
Chakravartti, C. Į. made, inter alia.of the: following;‘observations, 
very, pertinent ito, :the:-present -question,>which: occur at: P. 18 of 
the reporti; «ju, sabat ag ey, ons Ta ate eon biin a ia 

| .;),5 Injorder, to ascertain the:true meaning of Section 14(4), 
it'is necessary to. read. it along. '!with. the .preceding -‘sub- 
section.: The marginal- note to: the. section 'is ‘whem. the 

,. tenant can,,get the benefit of ‘protection ‘against “eviction ” 
, but the, section itself, provides for; protection not in respect 
‘of all suits for eviction but only in respect of suits of one 

- ' particular, type. 'Sub-section; (1) with which the section begins 
is clearly limited to suits in which! the landlord:would: not 

get a decree for possession but for clause (iy of the proviso to 

' .Sub-section, (1) of section 12; that is: to say, suits. in. which the 

only ground: which disentitles the defendant from the pro- 

,.tection of.the Act is. that he has. defaulted in. the. Payment : 

of Rent for two months. Suits in which the protection of the 

Act may be, unavailable to.the tenant on anyiot:the ‘other. 

. grounds mentioned in clauses: (a) toi(h):of;Sectión 12(1) or. 

` on any. of. those grounds. in addition, to: the erase of. de- 
fault, are. not. within the: ambit. of. Sectiónor4(1)."" u 


- Tou nt TL $i 


The Full Bench then a aa ruled. that saion . 


(4) of section 14 had reference only to: suits contemplated. in, 

sub-section (9, of the , Section, by interpreting the. word , the” 

in the phrase “ the Suit " occurring in sub;section (4), as; obviously 
(1) (1958) 91 C.L-J- 131,757 C.W.N- 800.8, 4: 66 TO n oerte 
(2) (1953) 91 C.L.J. (EB 188; /57. DUE 3 (F.B.). . 
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implying. a reference back toocsub-section- (1). > The ` contrary 
view, appearing in,Jyotindra Nath Matra! v. Sourmdra' ‘Nath 
Dutta (1), was.expressly overruled and then-followed some’ further 
observations Which, may be. a iom ee "as follows: 


f á ! 
rè + zn ast - 
€t 


ar 9 Bains ek EX (1) is*not- speaking of Suits 

i „of deen in Des em bn speaking OL oe cies 

one particular. type of Suit" namely, “A Suit for recóvery 

of possession in which ‘the landlord would’ not get a decree 

for possession. but. Jor clause (D) of the peus to Sub- section 
(1) of Section. 2^" | 


r , 


The Bxuscvrauoted piat) indicate that the Full: Bench 
accepted that Sub-Section (1) of Section 14 had reference to only 
one type of ejectment suits, namely, those on‘ the ground of de- 
fault alone. /The Full Bench no: doubt recognised that, ‘in’ suits, 
contemplated under either of the two Sub-sections (1) and: (4), 
there might also be claims other then the claim for ejectment 
but what.is important'is that it expressly held that the only type 
of ejectment suits;which came within the scope or ambit of the 
said two Sub-Sections,' or, for the matter of that,'of the-entire 
Section (14), read as a whole,—was a suits on the’ ground of de- 
fault alone isi Ea NN 

.In the above view ofthe matter, I would hold that, on the 
present question, the Full Bench decision in T. S. R. Sarma v. 


Nagendrabala Devi Chowdhurani (2), is a direct authority 


against.'the appellant but, even assuming that the point 
did. not -strictly arise before the Full Bench and its 
observation were merely obiter or in the nature of obiter dicta, 
they are, even as such obiter dicta, emanation as they do from a 
Full Bench of this: Court, entitled to the highest respect arid, as 
my own view .of:the! Jaw agrees: with those observations and 
with the decision of the ‘Division Bench of.this Court in Moulvi 
Mian v. SashankosMohan Guha (32). I am bound to overrule 
the contrary submission of Mr. Sen. 


"In passing r ‘may add that the other ‘Division "Bench de- 
cision (Chakravartti' C.J. and''SinHa J.), to which referénce was 
made by Mr. Sen, viz:, in the’: case OR Janab jir Al v. Md 

^ Q) (1950) 55 GW N. 123; 77 77 

(2 (1952) 91 uh (F.B.) 188; 57 C.W.N.' Y (F B.). d 

(2) (1958)-91 C.J. 1817 “57 C'W.N. 80g c c? Sex Rte 


VOL...94.] . 12 eb shy HIGH COURT: Y arp 4 : 


.. Mohan Guha. (1) although * it ‘contains’ “56 some ' uiifortütiale 
observations: which: might, at: first sight; ' support MI: Sen's ‘sub- 
mission; tan: nó: longer be réliéd on “ds precedent ór duthority, 
àt Bone been recalled: later-on by the learned Judges theinselves. 
Dos. Eia 55 Sle sh and 7u spp duas eh IP OS 
. In 'Ujir Ali's > iche? (1): the” Original décision “Wis “given 
ex parte ‘in’ the absence’ of the: tenant petitióiie?- who; thereafter 
appeared: arid Succeeded ‘in’ having thé same set’ aside’ and the 
Civil “Revisi6n. case restoréd to file? “The Revision: case was 


eventually" heard: by Guha Ray? Jo and myself and, ‘in “our 


judgment, dated 6th May,*igs3, wè took 'the'same View! òf the 


scope and 'ambit'of Wood i ánd'of the Full ‘Bench’ Case in in 
T.$S. Ri Sarma’s : ‘Casé'(2),"'a8' or ' leaned: brothéiS, LAhiri- and: 
Guha, JJ. Moulvi Miah’s Case (3). Usi ALPS Case (1), ‘there: 
fore, is really: agairist Mr. Sen’s cónténtioir ‘aiid is another autho 
np or,'at' least;"anóther precedent; against his client, ' ^ ^" 


'9, Slt ape at It, laU ptt tp ty 4i (MG DER «p dis eil ety 5 Mie 4 af 


* 


uta 


CE am also rehictant' to held: that the  léarried: Chief Justice, 
who deliveréd’ the” majority judgment ‘of the’ Full’ Bench in 
T. S. R. Sarma's Gase (3), and made the "'obsérvàtions ‘which’ T 
have guoted above; meant to lay down a different law or ‘express 


a contrary view, while presiding’ over‘ a ‘Division’ Berich only a: 


few’ months’ ‘later. - The" observations" in ‘Ujir Ans case (1); 
were ‘certainly ` riot intended to affect " thé Clear expression’ of 
opinion on thel scêpe and'ambit of Sub: sections. (1) and (4) of 
Section 14 of the Rent Control ' Act’ of i950, as contàined in the 
Full Bench tase in T: S. Ri Sarma’s Case (3); and I would not 

T mo? 3401 P» E asi 
give them' such an' unreasonable ` “intêr-pretation. ` 


phi bee Be LA, ee ae e Cae lov up ios "Tm p E NEA 


I''aécoidingly, overrule' ‘also thé second. submission, made by 
Mr. pou in SIE B this appeal. TER SU 
Lastly ' it was t that,” as ‘tHe ‘tenants ‘defendants’ did not 
move! ‘agaiiist” the order ' under -Séctiót TA)" passed c on 12th! 
June, 1953, ‘they i mist’ be held" to have áctepied that 'order 'and, 
in. any “event,’ they must in Jaw beheld bound | by’ that 'órdéf ang 


Patin e Kaji NS Ae Na Jan Suas due gcns 
o (1): Cimil Revo Case; No. , 1486: of use ! (unreported decided, by, Chakras -| 
vortti, C.J., & Sinha, J. on 15-13-53. 


(23)(1952 91 GC Lip i(F.B.) 188; 57 C.W.N. 1 (FB). DET 
Qe f 257 Lamy: Tae cuu 8 "TEES j P 
(3 (1953) 91 CL.J 151; yi ÈW N. sod TEMEN E Ed 
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should not, be, allowed ,to.,reopem it, at, the appellate stage: 
There is. one ‘short, “answer, to, this submission , of; Mr.’ Sen. 
Under Section. 050), of the Code of Civil, Procedure, that order 


Sudhi | Ranjan was clearly open, to, challenge, in an appeal, from. the.decree and 
Ray Choudhuri that is what has been done by the defendants in this case. ‘The 


v. 


argument ¢ of Mr. Sent that the said order, dated. 12th, June,.1953, 


Hillol Kumar 
dag ah are was not an order under, the Code. of Civil Procedure and to it 


Gupta & ofs. 
P. N. 
Mookeryee, J. 


Section 105(1), of the Gode could not. be attracted cannot, obvi- 
ously be accepted. The court trying the ejectment .suit , was 
certainly passing its orders and its decree under .the ‘code of 
Civil. Procedure, although those orders and the decree had also 
to comply with . the relevant, provisions of the ,Rent Control 
Act. and had to be made in.accordance and in conformity with 
the. said provisions , too. Section 14(4) no,doubt empowers the 
court to pass the , order, contemplated by that provision, and 
creates certain rights and obligations. between. the .parties -to the 
suit, viz., the landlord and the tenant, but, at the same time, 
it is clear that, the order which the Court passes is an order 
under, the Code of Civil Procedure, according to which suits for 
ejectment, alike other , suits, are tried by the Civil Courts. If 
authority is needed for this view it is to be found in R. M. A. R. 
A. Adaihappa Chettiar v. R. Chandrasekhara Thevar (à Sundra 
Pandia . Thevar (1);- -where .the basic principle underlying. such 
matters, has been sufficiently discussed and laid down in un; 
equivocal | terms., I bold, therefore, that this third submission, 
of. Mr. Sen cannot also be accepted.  . ; 

In the result, all the points, urged in ) support of ibis appeal 
fail and the appeal, is, dismissed... But, having regard to the 
circumstances of this case and the nature of the questions in- 
volved, I would direct- the. parties to bear their own costs in this 
Court. | jou E 

As the suit for ejectment was instituted as far "back as 
December, 1951, it is desirable that the re-hearing of the suit by 
the trial Court should be: as expeditions as possible and the 
learned Munsif. will take appropriate: steps in that behalf. 

. As the appeal; fails on the merits, the alternative application 
under Section 115 of the Code of Civil Procedure will also fail. 
It is, accordingly; -dismissed, but ‘there ‘will be no order for 
costs. A qm B 

S.G.P. UD aq B2 4 e t Appeal dismissed. 

(1) (1947) 52 C.W.N. 2753.72 LA. ,264. 
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Jurisdiction—Suit for specific performance—Agreement for sale of land vut- 
wy Side the original yurisdiction;of the} Calcutta High Court—The cause of 
action, for, a suit for Specific performance,, of an, agreement , for, sale -of 


tiba 4 


"land whether is oe same as the cause of action for possession. | : 
M Ux aa ya Che Otter £F og. ul fox? at, LI NA I AG, it 
D į A P3445 ee ae } = f ` A ' 7 1 ¢ 

Leave under‘ Order IT Rule a ofthe O.P.C! whéh should" Be. tefused—Order 

~: XXI Rules 32(5)5.350f CPC e cob 1 neus, 6 gl "às 

exb dep wu. PP I Poet cO» oi yug ESE ge 25 3 


Specific. PME Act Section 16 and, FTE, of. . 


| oo dE E E un 


r 
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n A A E 
f The cause’ eof action for possession on’ an agreément for sale of land i is the 


same as thé cause òf action for the specific’ o the said agreement. 
‘ ug LOWS se e Ape a 40 BLP HA, e 6 uhi. 

- +H the, plaintiff omits to sue for, possession in order to, get adjudication; by 
a Court and if the Court had any discretion in the matter, in: | order t to, ayoid 
multiplicity of proceeding leave should not be given in such à case under 
Order 3 Rule 3 of C.P.C. to sue for possession. 


bali | 4 : d n VE na 3," ^f (» ity “tye We x ‘Ts Re 


oc Ifa partý filės iut ima court which is not competent to: grant him one 
of the reliefs.he is entitled, to, he,cannot be heard to say that that part of the 
contract is one, which cannot be or ought not to be “specifically performed. 

he abili or inability to perform a contract reh red to in Section 16 of the 
Specific Relief Act clearly relates to the parties to the ‘suit ‘and has no con- 
nection with the jurisdiction ‘of “thé Court tà o ‘grant’ a” rum 'telief. $ 

Ig ADT is ao f r Dhon . Cog MR i 

» The claim | to Aa forms ,an integral'part.of an aerem for sale 
of land., pei busy | - A 


hi 
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If the ‘plaintiff asked: the court to give a  deciee which ` is not decree for 
specific performarice simpliciter! but for possession ‘as well, tlie rights of the 
parties cannot be governed by the provision of Order 2r Rule 32 or Order 21 
Rule 35 In a case like that the decree of the court have to be drawn up 
in such a manner that both these rules oue be availed of, if necessary. 


' The obligation’ to deliver possession is an integral: part of the agreement ‘ 
for sale of land and'the cause of'action for possession is! not "different: from 
the chuse of action for specific performance.: . poe t. 5 c4. 7 0€ 
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3o The material facts will appear from the Judgment. 
ipa. 

Sm. Bimal H. N. Sanyal-with, B Das and: Amiya K. Basu for the 


` Kumari Plaintiff. 


ss * ang 


v. ; " , M : 
ppp gal mLgee. 


Mitra Nu ; 
a ee I. P. Mukherjee with R. Goho for the Defendant. 
—— Aer ap Xlll. 2f. 
"G. K. Mitter, J. The DAN of the Court was as follows: — 


January, 22. igs EENE 

c. K. Mitter,: J. :— This is “a suit for“ (a) mR 
performance of an agreement for sale of a property situate 
outside the A of this Court, e» Jeave under Order 
of the said A, (o) decree for.Rs. 30, 000/- with interest 
thereon at 12 per cent from the 22nd January, 1948 until pay- 
ment if title be not found’ good on such enquiry, (d) alternatively, 
for refund of Rs. . 80, ,000/- with interest at the said rate, and 
decree for.Rs, 10 000 f~, as, compensation, (e) leave under. Onder 
2, Rule 2 of the Code of Civil Procedure in respect of charge 
on the said- property, (f) leave 'undér*Clause -12-of the ‘Letters a 
Paterit, (g) “Receiver, (h) injunction atid (i) costs. 


, 


The plaintiff is the wife of one Maharaj Bahadur Um 
.Nahar...'Ehe original defendant was -one Asoke Mitra ‘who 
formerly worked as a solicitor óf this Court and owned’ premises 
No.” 43/1, ‘Ramesh’ Mitra Road, Calcutta, situate outside the 
jurisdiction | ‘of, this ; Court: "The | suit was filed in 1949. In 
1951 the plaint was, amended by the addition .of a second de- 
fendant Surja Kumar Basak, who claims to have purchased the 
property from the ‘said ‘Asoke’ Mitra by à conveyance dated the 
8th December, 1950 and also seeks to establish title as purchaser 
at an auction sale held by ‘the Subordinate Judge, ist Court, 24- 
et asa on d us June, 1950. E poe 

On’ the gand January, : i948 Asoke Mitra entered into an 
agreement- for sale of. the property to the plaintiff for 
Rs. 60,000/- out of which Rs. 30,000/- was payable forthwitli as 
earnest money and/or part payment of the price, the. balance 
being payable at the time of the completion of the purchase. 
The vendor covenanted to sell the property free from all en- 


Pu 
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soummbrances and subject ‘Lo ' the' approval of his’ title By th UT- 
chaser's ‘solicitors: !The‘sum of Rs. $6,000/- Which | was, did by 
 the:purchaseri to the vendor o"t adig fn Ary i is 


nuary, "1948. Was to - 


form: a first and! 'paramount i Clare ^ on’ ihe’ said’ premises’ and 
lin. case thé! purchase" was Rot! tómpléted ‘on án! “ground what 
soeéver,lit was to! carry interest‘at thé rate" ur r2 “per cént per 
annum. ''IThe"vendor" firthiér' i donvénathted: | to” deliver all docu- 
, !ménts'of'title-6f ‘the said! p émises within! ^g dijs from the date 


Asóke Mita 


>i 
& ors. 





of the" agreenient''and: di his | own ‘expe tise, | produce certified G.K. Muter, J 


i Copies-or' ‘abstragt' of or 'éktract 'frör i’ doclient and court pro- 
"Ceédings which lie'ihight not Have in: his ‘possession, Tne: vendor 
“was further -to make outla’ good ald! blarkelable title ‘at Bis < own 


cost and the sale was to be completed within four months ‘from 
the date of the a rain | 


ote i] tje i woes Vay rr R e EE DO av! ‘tae y»! 
tre i strict Iithad) TEETE | Iri i t,t ‘ Á 1 


^;"! Clause 'of the’ àpleement. provides’ that upon the ‘approval 
"of the title by; the purchaser's’ lawyet," the! Vendor. t. was to ekecüte 
and: register ‘a proper deéd''of conveyance itr ‘Favour of the put- 
chaser or her nominee and the, purchaser was to pav the balarice 
of the purchase money on or before the date of the takon 
‘of the "toriveyánce, the 'pilirehaser ‘being Further ‘under’ an obli- 
gation to cause all necessary parties. to join in the Said ' cóh- 


veyance. 
''! Clause 8 of' the agreement riins as ‘follows: Áe6 oan 


165p ape? Sat et fli pay VES A Hus oat arg Llo cies ups) 


nh on pae mpal said ^ prcintises' shall" B je- sold “tree! fíóm, Wl en- 

cumbranées and"if "there be any encumbrances’ outitánding 

on the date of ehe topi Lon of the sale the same shall 

Ub hal dleired"à nd reléaseéd by thé velidor dt his oWh cost and 

‘Shall pay ‘all 'outstanding ferit; rates ‘and takes and all out- 
goings in respect of the said premises upto pi date of the 

ll coinplétion’ Of ‘sale! Simultaneously with "te^ execütion ot 
, the conveyance the! vétidor’ shall give vacant’ and 'péaceful 

''possessión of the Said 'Prémisés to" ihe purchaser” or Tier 
?' nominde' or! nóiiiheeg: "onm des E E i 


ia! TE TU OT msg Pr d nr soie, dH 1:411 reer My NIE Po rd 


d, 
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Other’ clauses até hot “very material: "In! the’ matter lof this 
agéeierit a pleader practising | jn the! District Court o£ the 24- 
“Pargands by the nadmelb£ ‘Ashutosh’ Dé was acting” for the plain. 


> aa r ^ T 


the attesting witnesses, ` P 2 
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CiviL. In, the plaint as Originally, filed the Plaintif, , after: reciting 


. the above agreement, went on to state inj paragraph.4 thereof 
1954. Aj. ABT TED 

it that although the defendant „Asoke Mitter had made over ~to -her 
Sm. Bimal some documents of title in or, about March, 1949, he, failed, and 
, Kumari neglected. to ‘produce. the rest, ‘of the, documents in spite of several 
requests. Requisitions on ‘title were sent. by the plaintiff's 


solicitors on , June 33rd, 1949.. These, however, ,were not answer- 


UM! 





Asoke Mitra 
& ors. 


a ed. In paragraph 6 there i is an allegation that ithe plaintiff ihad 

G. K. Mitter, J. always, been and still, was ready and, willing, to, complete the 
purchase in accordance. with, the, terms. of, the, agreement.: In 

paragraph 7; the, plaintiff, asks for leave: under Order i1i,i Rule 

,2 of Code of, Civil. ,Proceduie , in, respect .of, possession of the 

premises. 


t 
UN VEL I ei | T MESE 1 TM zb ln LOS »" ’ ri. ro 


pd U pep ex pfi af 
In eee 8 of the ess the phami claim refund of 

, Rs. 30,000 /- with interest: at 12 Per cent from, January, 225 1948, 
In , case, the Court did, not direct specific performance ot, th® 
agreement, in which case the plaintiff claims. a- further, sum, of 

' Rc Tonge as compensation, . peau shan b dud * 
TET te debe 4e. GR Sek Uuwcqope Oe APR SekdbaTicks PE us 
Reliefs ul and (b) | claimed by; the. Plaintiff, in, the, plaint are 

as s follows: eA Sen. Sad TE adiu dde 

je / 

(a) An enquiry whether, a.good and, marketable titi 
can be made to the property comprised in the Agreement 
iin „the plaint mentioned; and, specific, performance of the 

„Said Agreement i title be found good, on enquiry;,,, 


ty 


‘| . * | Y 
st t y «tt! $y H {hy T, fad (s , td i$ oy den 


T" - (b) Leave under Order,’ 11, Rule, .2 of the Civil Pro- 
is cedure Code in, respect er possession, of, the said premises. 
Sp Sate a ata a “Poe tire ate ge ofo oa ogee e (beret 
"m Asoke Mitter the first, defendant, filed ‘his , written statement 

herein on. November 3, 1949, denying that he had ,agreed to sell 
premises No, 43/1, Ramesh, Mitter, Road to, the, plaintiff as 
alleged or at all. He denied further that he had ,made over 
e any documents of title in respect of the premises to the plaintiff 
, and his case. was, that the sum of Rs., 39,000 [. was given by way 
of loan, on security, of the, said Premises. He further disputed 
the plaintiff's right to, ask ior leave, under, Order 11, Rule 2 “ol 


(he MORS of Civil Procedüre.. N 
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which was approved:by 'the'deferidarit NG! 1 arid. in "which there. 
was -no mentioned ‘that the property. was subjéct to any agree: 
ment. ': The said: dratt''conveyance’ was ‘engrossed arid stamped. 
and: duly.executed in the presence of the defendant Basak on 
December. 8, igxo:’' ‘At! the time ‘of ' the ‘execution of thé Con- 
veyancé there- was nó'inerition in it that the ' conveyance in favour 
of:!Basak'' was- ‘subject ‘to any “agreement and ' Basák paid the 


“balance ‘of’: the” consideration’ money, ‘naniely, ` Rs. "55,000 oj- 
Mitter) J: 


Basak! in/his written statement: góes on tò állege that the ‘said’ 
Dasharathi Shonie, fraudulently ‘atid in Collusion with ‘thé de- 
fendant- Nov 1, had “made in’ interpolation in the original con- 
veyance to: tbe: effect that the, transfér was’ subject to the agree" 
ment dated’ January’ 22) 1948, of which Basak had no knowledge. 

After the conveyance in his favoür ‘Basak’ came ‘to know’ that the 
said premises: had ‘already been purchased by one Gobardhandas 
Sharma in’ execution 'sale held' by “the first Subordinate Judge, 

Alipore, in“ putsuance’ of ‘a ‘decree obtained: by the ‘said ‘Ge 
Sharma: ‘in suit! No.’ 160 of 1948 against defendant No. 1.” He 
thereupon acquired the interest of Gobardhandas Sharma under 
the said decree'as also in respect of the said premises by a deed 
of-‘assignment ‘dated Jariuary 26, 951, for Rs. 6,300 /*. The 
sale: of the said: prémises was- confirmed’ on "March 21; 1951, by 
the! 'Alipore: Court and‘ the: sale certificaté was issued’ in’ favoür- 
of" defeirdant Basak ‘who was ‘duly substituted in the place of the 
sdid "Gobardhandas- "Sharma; “and” Basak theredfter ‘obtained’ 
possession‘: of ` the premises." By? his writtén''státement Basak 
füftther :denies' that/'tbe' conveyance in his favour,’ namely, the: 
document ‘dated Detember:8;: 1950;'was! executed expréssly or ati 
all. subject to: thé rights of the- plaintiff under the said agree- 
mént for sale. He denies tbat his rights'in'-the said! premises ' 
are' subject’ to ‘those! of ‘the -plaintif under’ the! said- agreement 
fór 'dale'or-that-he» was a’ trarisferee fromthe defendant No. 1' 


with notice of'thé agreement for‘sale'in favour of the plaintiff’ 


 or'that'he was im any way booa Dy the'said' agreement “or ' 


liable: to'convey:itlie property tol the plaintiff! He: denies! 'also' 
that he‘ has +acquired: the' said’: ‘premises: with! any! notice’ of thet 
said! agreement: for salé» dated’ January 22," 1948. ' He' disputes! 
the:plaintiff’s right to! obtain leave'under E II; Rule 2:and" 
contends; “that -if the same had alteady'been|given, it should’ be: 
revoked. The defendant: took''a | further plea’ that this: Court ` 


has no» jurisdiction to:try this suits € © ^ (ill thts cobra 
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im!supportiet his contention! mentioned above! ^ He'alsó! drew 
my attention to the Judgment of Das J. in the case ot Khattint’ 
Bibi v. Lilabati: Dasst (1). *-In- that case; by' paragraph! 5, ot the 
plaint;the plaintiff-claimed ‘that the (Court would’order the de- 
fendant specifically to perform. the agreement and to do'àll acts 
necessary’ toj put, the ‘plaintiff! in ‘possession’: of ‘the property. 
Referring to this paragraph of the plaint’Das-J. observed: that 
"the agreementiitself provides for the purchaser-taking possession 
‘of the lands. In this view of the matter ‘this suit is'not'a'suit 
for specific performance’ simpliciter but’ it ‘is’ also a suit for 
possession of the lands which are outside the jurisdiction of this 
Court. In’so far as it isla suit’for possession it is a suit ‘for land 
kcording to the meaning I put on that expression and''theretor«! 
his court has no jurisdiction to entertain this suit.” Mr. Das 
contended that in’ the instant case possession’ has’ been specifi- 
cally: excluded ‘and that the cause of: action for possession ‘would 
only’ arise’ after ‘execution of conveyance’ and: the passing of tithe: 
In‘ support of this contention: he cited:‘the-judgment in‘ the’ case: 
of Krishnammal''v: M; Soundararaja Aiyar: (2): The- facts ‘ot ' 
his*case sbortly'were that the: plaintiff having obtained.'in a 
previous suit a ‘decree’ against the defendant for specific p 
mance of an:agreement to sell: certain immovable property, had: 
got 'a^sale deed in his 'favour in execution of the: deciee!:: He‘ 
their instituted a’ suit for the recovery of possession of tlie lands: 
from "the defendants.’ 'Both the learned Judges Sankaran Nair 


and! "Tyabji ‘JJ; held” that’ such'' a suit was: not barred byithe: 


provisions of. Order IL, Rule 2 and Tyabji- J- ‘observed ‘at’ page: 
yoz 'of the report " Thé plaintiff does not riow sue for any right: 
under’ the agreement to ‘convey. In'the previous suit he! prayed: 
fór specific p of thé: agreement; both 'the' lower Court - 
have ‘held that iri'thé agreement’ there was no'covenant on which: 
thé ‘plaintiff: could have sued"for possession. Assuming: (as: was! 
agreed. before us) that ‘the’ agreement: gave the right of possession ’ 
apart ‘trom ‘the’ tight 'to' obtain’ a" conveyarice, “still: possession 
under’’the’ agreement could Only be for the period -prior to! the" 
coinveyance; cafter which’ the purchaser’ S title would bel completed, ' 
and He Would" then ‘be entitled to’ possession’ not under the ‘agree: ! 
mike but on: the basis of His title "The plaintiff's failufe'to ask 


"Uy dioda) '49 'Cw NU prs sadi 4, oP if üg Malus us TEE fjola)? foo 
Gd RES Mag Spe tg NE noie KA gil oa 
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for ina An.the p previous suit might, therefore, have been Civi. 


Nl xg M, JENG IN 
fa tal to rah claim he m ,might haye set up in the, present, case under SN 


€ agr hfs‘ 


greement.” ı Mr. Das also referred, Mme to, a judgment of; the 1954- 


JANI 


Aulghabaa bad High gh Court in the. case, of Arjun Singh v. ‘Maharaj Sin. Bimal 


v gott i$ v, 


am (1), wheré it was held that “ where a person sues angther ‘Kumari 
for specific performance of an agreement to sell, and subsequently ,,.;; V ; 
Ásoke: Mitra 


on the | basis: of | the same agreement, „sues for possession, the se- D 
cond.suit would be) barred by. Order di Rule. 2, but if the 


EA [t ort a) 


ubsequent suit 15 based o Ng 


ju pequent | on n,the cause of actipn flowing from the G. K. Mito, ] 
PURUS Jance, obtained jn, Pursuance, of th he decree in, the first suit, 
t wall not be, barred, b y, Order 2, Rule, a, because, the cause of 


ae MAT nr] 


CUP, for the. second sult was «quite, distinct. IE, it, , be, held 


1 that t the plaintiff was within his rights. not to, ask for , possession 


ati IH; 


junds, the agreement, a | contention, which, Egba | consider later, 
and if he, „expressly, , excludes. his right to Possession, under the 


f APS TP ae 


agreement pr, abandons, the said right, this Court "Would. have 


pen p] 


jutisdiction, to, try the, suit , for specific, performance. ‘Lhe de- 
cision pe this, Issue, therefore,.is subject, t to, the decisions on, other 
‘issues which. will, follow. hereafter. 


Poele OLE lb e aJa 
Hr aga nf, ey tad: Je ou dion ture n] bw qup 


une QR, the, second, üni it, was fonde by Mr. Das that 


EG n ans, 


Order I, Rule 2 .Sub-rule e (3), has las o, application, to the facts of 
“this case, it being. contended, by Ni that the e qt of Action 


MEL ttf (Md 


far, specific, p erformance Was, different. from that, o Ë possession. 
Mr. M Mukherjee, drew my, attention to, seve eral judginents includ- 


PEL EEA Dra 

ing the case of Romer v. M. Soundarar raja Aiyer, (2), and 
(NX ilui r EESTI! qu 

he. gases, xeported ip; Rangayya, Gounden v. Nanjippa, Row (3) 

Nathu, K; Budhu, (4), and, Sunder Singh Inder Singh v v. Managing | 


Gommittee S.S, M, S. Rajput, High | School. X5). It 


n» Sob tat OGL, 4 "TENDO 


Mr. Dass ,,Sontentjon pe Correct that ‘the cause , of ;action 


ul. Bon yy NT yia 


, for, possession, , is different f from that, for specific. performance 
nothing more, need, be said, But | I find, myself unable to, accept 


AKAN Hlhi g 


ihis contention. Ihe cause. of action Í for possession, on the jagree-- 


„ment, in this case Ta same, as the cause of action, for the specific 
performance, , Q Jn, the,, same, ,averments as those se m made in the 


OUS 4) 


„plaint jin ,this, case the, Plaintiff, would; be entitled , to sk for ° 


(1) (1950) A.I.R. All. 415 "pss d Sedi we dM 
(2) (913) LL.R 38 Mad. te 
' (3) (1901) 38 LA. 231 

(4) (1893) LL.R. 18 Bom. 537. 


(5) (1987) 65 IA. 106. | | 7 


uh Spes ches Poi’ ip re 1) 


Ld 


* 
Qr 


1 € - 4 fhe Uo xy = game LEN A 
113 THE CALCUTTA LAW JOURNAL. "^  [VOL. 94 


< Mà 


Gri. possession also.” "He need ' allége nothing further; he need not 


sa prove diytirig "hore. “that” this’ is’ $o would àppear “From 
sin: “Bimal judginëh nt ‘ol’ Pal J. rep Borted “in “tHe ' Gise of Sherali Mot y Y. 


“Kumari T orapáli dr ` ors. (D Thé leaned) judge observes at P. 519 ot 
ity p i oe " : rr dram 
v. Report: 


4 


_Asokg Mitja spati pw E. MES oper D T wwe E E "de adroeee sx 
n wil Dh t ity a'r uitt. yyy p) 
& ons. oe my judgenient' tiis: :does’ not mean that ‘in order 


4 
2'li DS! 


| G. K. Muller, Joy. , to apply Order 2, Rule 2'all the allegations madé in the 


"twò plaints,sliall: Have tó' be takeh and the ‘bar imposed 

: CP! shall apply only wheh | these! are idetitical. The allegations 
i , aré to bé looked’ into only to firid out to What extent they 
* discldse" any” cause of action. In my opiation, | capse Of 
“action!” In” my “opinion, | cause’ of action for ibis’ purpose 
ate "would mean"all | the sential facts constituting the Tight, and 
EE infringement. | "If the planidit obtained a: judgement in 
| s favour ‘on a “particular causé of action’ in the, previpus 
suit bis’ claim in that suit must bé taken LO ' have “been based 
oñ ihat cause ‘of ‘action, and’ ‘that - judg ment “ought to be 
conclusive as’ to the cause ‘of action ih réspéct of which’ that 
claim was made. In order then to see, what is the cause of 
action’ in speci of. ‘which the’ claim in ‘the subdequent a 
is made and what i$ the claim made in it we ‘are to loók ‘to 
MA ` the plaiht in the subséquéht iit. IP a ‘certain allegation 
" ^in the plaint discloses the ‘elfsame cause of ‘action ‘vhich 


mi “otal have "supported the 'claim made in 'the 'plaint, then, 


siniply because" other ‘additional illegationis’ ‘Havé ‘also! been 

'! made in it “the plaintiff would not 'thëréby” pE (he bar 

WA E by ‘Order! b, Rule” 37 Il ‘without the additional 

es | ‘Allegations™ in the secorid Ilinc the cause of. action for the 
claiin inade in it be complété, then"in that ‘case ‘the addi- 
et “tional ‘allegations’ will | not constitute thé chuse"óf action At 
B all, and ‘ithe’ Court “After finding” thal’ will” have to dismiss 
Se! claim’ under Order" $, ‘Rule ! x Tf thé "additional 


ALPE lillegations- M to’ constitute a fresh causé Of action’ for the 


PR} ods 
a 


1 TEN. 


Enc | 


i 
vw Cyn 


1 


‘claim made, then certainly thë causé'' of' ‘action "a alleged. 


“in ‘the 'second. plaint "is different: fróih. the cause''óf ‘action 
of the first plaint." sapan Vues deg 


(1) (1942) 46 C.W.N. 513 at P. 519. 


T 
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' df the plaintiff succeeds in this, cause and a conveyance is 


executed in her favour. by the defendants. or by the, Court, in the ` 


plaint which will follow in the suit for possession . the same allega- 
Lions would have to be made. On the agreement in suit the 


plaintiff does not ‘even have to make a demand for possession , 


after” the Conveyance. Her claim to possession arises simul- 
taneously | with the execution of the conveyance. If she was 
to file a süit to embrace the relief as to possession in the first 
instance she would only have to state what she has stated in 
the present plaint and merely add a relief as to possession. The 
plaintiff in this Case has omitted to sue for possession in order 
to get an adjudication ` by this Court and if the Court had any 
discretion in the matter, in order to ayoid multiplicity of 
‘proceedings, leave should not be. given in ‘such a case under 
j Order 2, Rule 2.. If something more had to be done, under the 
agreement -before the plaintiff could: get possession, then the 
cause of action for the suit for possession might have been differ- 
ent or there might at least have been some ground for the plain- 
tiff not ‘asking for possessions; but in this case she seeks to keep 
the ‘sword hanging on the defendants in ‘respect of her claim to 


l possession merely: because she finds it impossible to. obtain that: 


relief in this, Court. It might have been open to her to give 
. up her right to possession under the agreement and, she could 
have asked for it if and when the document was executed on 
the. strength of that conveyance, but that is not a course which 
she has chosen to adopt. It may be that i in that case there would 
be other difficulties in her way. However that may be, on the 
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facts of this case I am not prepared to hold that the discretion l 


of “the Court should be, exercised in favour of the plaintiff in 
giving leave under Order 2, Rule 2.. 


‘at 


^ -^ 
ta 


-On the i issue as to readiness and willingness ot the plaintiff 
Mr. Mukherjee contended that: there has been great delay in 
filing the suit and that the plaintiff seems to have taken no steps 
between January -22, 1948 and March, 1949. Mr, Mukherjee 
further wanted to rely on the letter dated July 25, 1949 which, 
in my view, was not proved.’ Merely proving the signature , at 
i the. foot .of a letter does not prove that the letter was actually 
sent. out and on the. facts, as. pointed , out by Mr. Das, I have no 
hesitation- in coming. to the ‘conclusion, | that such a letter could 
not have - -been . addressed on., the. instruction, of. the plaintiff; 
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Undoubtedly there has been some delay in taking steps on the 
part of the plaintiff between January 32, 1948 and March, 1949, 
but I see no reason to doubt the genuineness of her husband's 
explanation that ‘he was busy with his affairs in Pakistan and 
could not devote much time to this matter and that although 
he ‘came to Calcutta from time to time and met Asoke Mitter 
he did not get anything to his satisfaction. - To my ming, there 
could be iio doubt that the letter dated July 1 5, 1949, was never 
issued ‘under the instruction ,of the plaintiff. In May 1949 
Nahar & Datta entered on the scene on behalf of the plaintift 
and they caused various letters to be written, to Asoke Mitter in 
May, June , and July 1949. On July 23, 1949, as I have already 
mentioned ‘Nahar & Datta addressed two ‘letters one to H. P. 
Dutt' & Co., and the other to Asoke Mitter. The letter to 
H. P. Dutta’ & Co. repels the idea of their client, namely, the 
wife of Asoke Mitter having ' any right in the property and calls 
upon the said client to deliver the, dócuments of title in her 
possession to them as solicitors for the plaintiff. "The letter to 
Asoke Mitter reiterates this demand, Nahar & Datta addressed 


a further letter to Asoke Mitter reminding him that no reply 


had been received to' the letter of the 23rd July. It ‘would be 
strange conduct on the part of the plaintiff while she was having 
this matter dealt with by her sólicitors Nahar'& Datta, Lo have 
given instrüction to her pleader Asutosh De at the same time to 
write a letter to Asoke Mitter to the effect that she was willing 
to give a go-by to the agreement if Asoke Mitter repaid the 
amount of Rs. 30, 000 [- with interest. 


Maharaj Bahadur Singh stated that it was he Who gave 
instruction to his brother, a partner of Messrs. Nahar & Datta 
and his wife the plaintiff gave evidence to the effect that she had 
left every thing to her husband. I see no reason to disbelieve this 
testimony. Clearly a person who was pressing’ her Claim for 
specific performance in the. manner suggested by thé letters of 
the ,solicitors from May 1949 onwards would never think of 
causing a letter to be áddressed to thé vendor through her former 
pleader Ashutosh De in the way it is suggested in this case. 
Mr. Mukherjee comniented on the fact that Ashutosh De’had not 
been called upon but that is a criticism | which could properly 
be’ levelled against his client. . If it was true that Ashutosh De 
had written such a ‘letter and the letter Was in’ existence the 
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easiest thing for, the defendant to do in this case would have 
been to, call Ashutosh De and confront him with this letter, a 
course which ,has not been adopted by the defendant. 


ic ,: Mr. Mukherji, further contended that his client never had 
any -nolice of the agreement for sale and that I should hold 
that the recital of the agreement, for sale in the document of 
December.1950, in favour of:his client was surreptitious and had 
never, come to his knowledge. , As I have already pointed out, 
1 am satished that there was an interpolation, in the conveyance 
of December 1950 but that, in my opinion make no difference 
in this case. ‘Fhe, agreement for sale was a registered document. 
The document not merely contained an agreement for sale but 
jt had created, a charge.in favour of the ‘plaintiff and as such, 
was a document registrable. under the, provisions of section 17 
of the Indian Registration Act. Mr. Das contended; that the 
defendant Basak must be held to have had notice of this, docu- 
ment inasmuch as it was his duty to search the records of the 
Registration, Department for encumbrances and if such. searches 
had been properly made, he would have: come across this docu- 
ment of charge which also embraced the.agreement for sale. In 
support of this connection he drew .my attention to section. 3 
of the ‘Transfer of property Act and the explanations to that 
section. Explanation 1, so:fax as material for this case, reads 
as follows: — fuo 2 
. Where-any transaction: relating to immovable pro 
,,,Perty is, required by:law, to be and has been effected by a 
. |, Iegistered, instrument, any, person acquiring such' propertv 
j or any part of, or share or interest in, such property shall be 


deemed to have notice of such instrument as from the date 


of registration.................. 
EAT ' $3 pt "S A 4 ve 
,u, Mr, Das contended that the defendant Basak must be 
deemed. to have notice of the instrument, ;creating the charge 
and through: that of the agreement for sale contained therein. 
-He also relied on, explanation III which reads as follows: — 


P 
4 


e 4 r Explanation III: —A person shall be deemed to have 
“abad notice.of any. fact if his agent acquires notice thereof 
whilst.acting, on his behalf in the course of business to 
which that fact is material: Provided that, if the agent 
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- fraudulently conceals the fact, the principal shall not be 
charged with notice thereof as against any person who was 
a party to or otherwise cognizant of the fraud." 


~ . Mr. Das contended that it must be held that the agent of 
Basak, namely, Dasarathi Shome, had: notice of the agreement 
for sale and the proviso to explanation IJI does not help the 
defendent Basak inasmuch as the plaintiff was not a party’ to or 
otherwise cognizant of the fraud. I think there i is no answer to 
this contention and it must be that the defendant Basak, 
although he had no actual knowledge of the agreement for sale, 
was affixed with the notice thereof in favour of the plaintiff. ' 

Mr. Das next drew my attention to section 91 of the Indian 
Trusts Act and contended that the defendant Basak's rights must 
be held to be subject to the rights of the plaintiff in this case. 
He referred me to several judgments in support of his contention 
and I need only mention one case cited by him, namely, the 
case of Paparaju Veerara-ghavayya v. Killaru Kamal ‘Devi & ors. 
(1) where it was held that where a purchase is subsequent to 
the attachment but the agreement, in pursuance of which the 
purchase is made; is prior to the attachment, the purchase 
prevails against the attachment. He also referred to me to 
the judgments reported in: Madan Mohan'v. Rebati iiid (2), 
and Venkata Reddy v. Alappa Chetty (3). d 

After the conclusion of the argument in this case it occurred 
to me that the plaintiff's clai to specific performance as prayed 
for could not Be allowed under the provisions of the Specific ` 
Relief Act, namely, Sections 14, 15, 16 and 14 of the pet I 


. invited further argument on this subject. 


t 


Mr. Sanyal kaihe Mr. Das contended first that the contract, 
viz, the agreement dated January 22, 1948 was'divisible and 
could be divided into several parts; one òf such parts, he argued, 
relatéd to the charge created in favour of the plaintiff and had 
nothing to do with the agreement for sale and as such could be 
séparated from it. He said that the plaintif was not seeking to 
enforce the agreement with regard to “this charge and I should 


hold that the claim to possession was also one o£ such divisible 


(1) (1935) A.LR. Mad. 193. ^ (3) (1905) m C-W.N. 158.. 
(5) (917) A.I.R. Mad. 4. E b ie de n 


3 
VOL. 94.] ' HIGH COURT. : 


parts.. Unfortunately, I find I cannot agree with him. The 


claim to possession forms, in my opinion, an integral part ot the 
agreement to-sell.. The.vendor is under an obligation to hand 
over documents of title in his posséssión and do all that is neces- 
sary to, make out a good title and when such title is approved 
of and the iconveyance is tendered to him for execution he has 
to execute the conveyance and simultaneously therewith deliver 
possession to the purchaser. As I have already mentioned, after 
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the execution of the conveyance there is nothing else which the G. K. Mitter, J. 


purchaser is called upon.to do, i.e. he is not even called upon to 
demand possession. ‘Ihe two obligations which the vendor is 
bound.to discharge, arise,at one and the same time,, viz., to 
execute the conveyance and to deliver’ possession. ‘It was sug- 
gested that the case was covered by Section 16 of the Specific 
Relief Act, inasmuch as it should be held that. a part of the 
contract, viz, that.relating to delivery of possession stood on a 
separate and independent footing.from the'other parts of tbe 
contract, viz.,:tbat relating to the execution of the conveyance. 
Mr. Sanyal contended that the two “parts stood on different foot- 
ings inasmuch as possession was a thing which could not be 
ordered ‘to be given by this. Court, but that is clearly not what 
Section 16. was aiming at. If one of the parties. files a suit in a 
court which is:not competent to grant him one of the reliefs he 
is entitled to, he cannot be heard to say that that part of the 
contract is one which cannot and ought not to be specifically 
performed. The ability. or inability to perform the contract 
referred to in Section 16 of the Specific, Relief Act clearly relates 
to the parties to the suit and has no connection with the juris- 
diction of- the Court to grant a particular relief. Mr. Sanyal- 
further contended that the provisions of the Civil Procedure 
Code show that in a suit for specific performance of a contract, 
possession is not ordinarily one of the relief to be given and he 
drew my attention to the provisions of Order XXI, Rule 32(5). 
According to Mr. Sanyal Order XXI, Rule 32(5) shows 
that, when a decree. for specific performance of a contract 
is not, obeyed, the court may direct that the act required to be 
done may be done so far as practicable by the decree-holder or 


. some other, person- appointed by the Court. Mr. Sanyal argued 


that so far.as possession was concerned this rule could not be 
availed of and the-provision applicable to the case of a: decree 
for delivery of possession was that contained in Order XXI, 
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Rule 35. This argument however, to my mind přoceeds upon 
a: fallacious reasoning. “ITÊ the plaintiff asks the court to give'a 
decree. which is:not a: decree for specific. .performance simpliciter 
but -for possession as well, the rights:of the ‘parties ‘cannot be 
governed by the, ‘provisions of Order XXI, Rule.32. or Order 


AKI, Rule 35. Inia.case like this the decree; would ‘have ‘to be 


drawn up in such a-manner that both of these mules could be 
availed of, if necessary. . "0 

Mr. Mukherjee arguing on behalf of the dcin dint Basak 
drew my attention to the judgment in Graham v. Krishna 
Chunder Dey (1), where: their lordships pointed out “Sections 
14 to 17 inclusive of the Specific Relief Act, 1877, are both posi- 
tive and negative in their form. Taken together: they constitute 
a complete code, within the. terms of^ which relief” ot- the 
character in question must be: brought, if it.is to be granted at 
all.” There. has been no argument that. section 14“and section 
15 of the Specific Relief Act have any application. tó-the facts-0f 
this. case. As I have already pointed out; I: ám not able'to 
accede to Mr. Sanyal’s argument on the interpretation óf section 
16. That being so;clearing section 17 is applicable «As I have 
already pointed. out, there can bé mo doubt that the obligation 
to deliver possession is. an integral part. of .the -agreement for» 
sale, and the cause of action for possession is not different from 
the cause of action for specific performance; as she has done; she 
cannot have it unless she complies with the provisions of section 
17 of the Specific Relief Act and she cannot do | so, if noe seeks 
to exclude her claim to porc pod 


In view ofi- the aya the answers to kne ' JSsues are as 


follows: — .: d pO 


‘are, Issue No: 1:—The: iur to iacet Semet in ‘this 
' .Case:involves a claim to possession and therefore I must hold 

that the RUE no pasce 'try this suit. "ipis 
Issue No. 2: —I hold that in a case like this the viis 

tiff ought not to be given leave under a II, Rule 2 of 

'- the Code of-Civil procedure. ' 

‘+ Issue No. 3:—I hold that the plaintif was i ias 

. ready and willing to Eon her part of the ee for 


‘> for sale. :. S rd gpn I" * 
` < Á— FECE r 
(72 (1) 1:0924) 52 LA. go. © | qoc "eer O. Te Ch dua pi 
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» ^ "+ Issue No? 4:— The plaintiff is not entitled to specific Civir. 
' performance of the agreement for’ sale. ` m 
., Issue No. p:-— The suit, must therefore, be dismissed bees 
with costs. TJ Sm. Bimal 
. Certified. for two Counsel. «4. | Kuman 
f : ^ u” 4 * mi Vv. 
“It should however bé ñoted that the plaintiff only pressed ASK Mitra 
her claim to specific performance of the agreement in this case 


———— 


and her claim to a decree for Rs. 30,000 /- with interest or alter- 
natively for refund of the said amount, was only incidental to 
that' claim and to be pressed in cáse the court came to the con- 
clusion that the case was not a fit one for the grant of specific 
performance or in case the title to the property was found to be 
defective. This adjudication, therefore, ʻis not to prejudice in 
any way, her right to enforce the charge created by the agree- 
ment dated the 22nd of January, 1948. 


G. K. Mitter, J. 


s KA 4 is 


Nahar & Dutta: Solicitors for the Plaintiff. 


noas. K.. Ganguly: Solicitor for the Defendent. ` 


S.G.P. f Suit dismissed. : 
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i i " '' Before Mr. Justice B. K. Güha. 
i l E | ; ; ; | CRIMINAL. 
4 “KUNTI BALA DASSI . 
b, U. - 1954. 
XE: NABIN CHANDRA DAS.* `: | IL 
i g l May, 13. 


Chintinal Procedure’ 'Code—Settions 488' & 489—Maintenance order by'a 
- *“Magistrate—Subsequent decree. for sestitution. of ‘conjugal rights in 
“ti favour of;the husband—Whether the Civil Court decree for restitution 
', „Of conjuggl rights, in effect, nullifies the order for maintenance under 

Section 488 Cr. P. C. uu mE 
4 *’Criminal’ Revision’ Case No. 9 of 1954’against the order of Shri 
A 'D. Bagchi, 'Magistrate,: ist Class, Contai dated ‘the- 13th. October, 
1953. b 
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The Magistrate is not bound under Section 489(2) Cr. P. C. to cancel the 
maintenance order made in favour of the wife under Section 488, because 
a Civil Court has made an order for restitution of conjugal rights in favour 
of the-husband. The mere fact that the Civil Court is satisfied on the 
point that the husband is prepared to offer the wife a home, which she 
ought to accept, does not justify the Magistrate in’ surrendering his own 
discretion and the magistrate is entitled to decline to remoke the main- 
tenance order when thce is no evidence belore him as to what home the 
husband - was prepared ' to offer the wife. 


Taak Nath Dhar v. $m. Snehavans. Dhar: (1) ‘dissented from ': 


Application for, revision by the wife. against an order by a 
r 
magistrate revoking a maintenance order. 

i 


A decree for restitution, of conjugal rights obtained by HIC 
husband. . 


The material facts will appear from the judgment. : 


e+} 


N. C. Talukdar and Narendra Nath Guha for`the Appli- 
cant. : l TN ; 


Bholanath Roy for the Respondent. 
The judgment of the Court was as follows: 


B. K. Guha, d.: 
instance of one Kunti Bala Dasi who is the second wife ot 
opposite party Nabin Chandra Das is directed against an order 
passed by a Magistrate on 18th October, 1953 cancelling under 
section 489(2) of the Code of Criminal Procedúre the order of 
maintenance passed in her favour under section 488 ot the 
Code of gist January, 1953. It appears that on gist January. 
1953 after contested proceedings, maintenance at the rate of 
Rs. 30/- per month was allowed in favour of the present peti- 
tioner against her husband opposite party Nabin Chandra Das. 
On 13th August, 19595," however, Nabin Das obtained against 
the present petitioner a decree for restitution of conjugal rights. 
It was a-contested decree. No maintenance was paid by Nabin 
Chandra Das.to the present petitioner in terms of the order 

(1) (1946) 52 C.W.N. 166, l l 


- 





| 
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Pas e in , her favour on..gist . January, 1958. "Ihereafter, the | CRIMINAL. 
petitioner initiated proceedings for execution of the order and DER 
while showing cause in these proceedings the husband opposite 1954. 


— 


party submitted that in view of the.decree obtained by him Kunti Bala 
against the present petitioner for restitution of conjugal rights, Dassi 
the order for maintenance passed on gist January, 1953- should : 


* be cancelled. The learhed Magistrate accepted tHis contention N#bin Chandra 
and cancellled the order.of maintenance passed under section Den 
- 488. of the Code of Criminal Procedure. In doing so, he pur- B. x. Guha, J. 
ported.,to follow a decision of this Court in the' case of Tarak 
' Nath Dhar v.-Sm. Sneharani Dhar (1), which: was decided -in 
1946 by a. judge of this Court. In that case'it was held that the 
- effect of a decree for restitution of conjugal rights against the 
‘wife (even thought exparte) is that the wife is refusing without 
sufficient reason to live.with the husband and in these circum- 
.Stgnces, a previous order’ of maintenance -under section 
488 is- liable to be cancelled, unless other circumstances 
have. arisen: since the date .of. the decree. This . view - 
of ‘the : learned Judge:.goes against the decision: made by a 
Division Bench. of. the Bombay High ‘Court -in the case of 
Fakruddin Shamsuddin:Saiyed v. Bai Jenab (2)... In that case it 
was.pointed out by Chief Justice Beaumorit that it is not correct 
to say that: the Magistrate is bound under section:-489(2) to 
caricel the maintenance order made in favour of the wife under : 
‘section 488, because a Civil Court has ‘made an, order for resti- 
‘tution .of: conjugal rights in favour of, the husband. It was 
further- pointed! out that the mere fact/.that the Civil Court. is 
satished on the, point that the husband is prepared to offer the 
wife.a ‘home, which she ought to accept, does. not justify; the 
Magistrate in surrendering. his. own discretion .and that the 
Magistrate is entitled to decline to revoke the maintenance order 
under section 488 of'tbe. Code of Criminal Procedure, when there 
is no-evidence before him as to what home the husband: was 
prepared to offer the wife. With all respect to the view of 
. Lodge, J. in Tarak Nath Dhars Case (1), Lam. inclined to agree x 
with the views of Chief Justice Beaumont in the Bombay case. 
Both the casés, however, it will.be observed, were decided betore 
the amendnient of. sub-section. 3 of section: 488 of. the Code, ot 
Criminal procedure was made by Act IX of 1949. In that, year, 
that is in 1949, the following proviso was: inserted in sub- 
section g. à o son e. edd 
(1) (1940) 52 C. W,N. 168, (#) (1944) ALR Bom. 11. 
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“If a husband.has contracted marriagé: with another wife 
or keeps a mistress.it,shall be considered: to be'just ground for 
his wife's refusal to livecwith him.” v Wu ue ^ 

This proviso obviously places the wife on a stronger footing. 
It has been contended, however, on behalf ot the husband that. 
this proviso means that its behefit can be taken only by'the first 
wife when her husband marriesifor the second time and that 


so far as the second wife is concerned she is not entitled to'the 


benefit of it except where the husband takes one wife or more 
after her (that is the second wife's) marriage. : In my opinion, 
there is nothing in the proviso justifying such limited construc- 
tion of it. -The phrase used in the provisó is'^" has contracted" 
and not "contracts" ‘The: former phrase, is in my ‘opinion, 
sufficiently wide to entitle the second wife to its-benefit even in 
case where the husband has not married for the third time dur- 
ing the life time. of: the second wife: That being the positipn, 
when on the facts of the present: case it has: been pfoved that 
the husband is living: with:the first wife, that would. be just 
ground on the part of the second wife.to refuse to live with: him 
even if he made an offer- to the second wife ‘inviting ‘her to live 
with him at ithe same, house with the first.- wife. ' . 

. In:thisiview: of the.mattér I cannot ‘help observing that the 
learned: Magistrate has; to use the words of ‘Chief Justice: Beau- 
mont, ‘surrendered his own: discretion” simply because the hus- 
band was armed with a Civil Court decree for restitution of con- 
jugal rights. :‘ L have gone. through the judgement of the Civil 
Court myself and I. find that that judgment: did: not: proceed: on. 
the basis of what is, being contended now.as justifying: the. re- 
füsal on the part of the second wife to live ,with the husband. 
In these circumstances, 1 am ‘unable. to-uphold the .order. passed 
by-the. learned. Magistrate on 13th October, .1953 cancelling 
under ' section 489(2): of- the. Code of ‚Criminal . Procedure i the 
order'of ‘maintenance passed under section:488 of the Code. of 
Criminal’ Procedure..." 5 20 0c tg sn ac o onte ped 

_ 'The-order.in question is accordingly set aside.. It will be 
for the learned Magistrate now to'take appropriate steps under 
sub-section’ ‘of section 488 of the Criminal procedure Code .for 
enforcement of the order of maintenance which: has been already 


^ ad! 1 i A xr t6 T d P ! si i per” BY “ri! 3 as i Z y} 
passe = row cm 1 ag = = * s.d * , |. t. 
i1 The Rule is made absolute accordingly. ćete! za 

` S.G.P. Rule made absolute...» 


1 `- ^ 
il vpra p d Án E Hs, E 
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rer so 35 85, ORIGINAL CIVIL: 
V^. omine ae id: Mr. Justice R. 5. Bachawat. 
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RAJPUTANA TRADING Os PED, 


z 4 a 
E i. e, ! Mt 5 Fu yr o^ U. L i á 


gabe he ` : JUTE GUNNY BROKERS 
srta F yof’ popat "e IPM So oc k 
Arbitiation—Rules of: the Tribunal of Arbitration, Bengal Chamber of 
,,, Commerce,;Rule Vi—Method of .appointing arbitrators by the Registrar 
—Absence of endorsement of appointment of arbitrators under the ‘hand 
of the Registrar, whether by itself makes the purported appointment 
null and void. 
paf artip est yo a ? gre 
Where the, rum ‘of, the Tribunal of Arbitration: of the Bengal 
"Chamber, of Commerce selected two persons to act as arbitrators, and those 
persons 50 selected expressed their agreeableness to aci as such, but the 
Régistrar, through inadvertance, ‘omitted to endorse the appointment under 
his hands, though in a subsequent letter by someone acting for the Registrar 
such LE was confirmed. 
’ ha Gu je, Ps 
- And where the appointment of the T was dhan on the 
groud that the appointment was not in writing under the hand of the 
Registrar, as the Rules of the Tribunal o£ Arbitration enjoins. 


LJ 
ore pA 


1 


'- Held: That all:documents regarded as one transaction constitute an 
appointment of the arbitrators in writing under the hand of the Registrar 


ahaa 


the Bengal Chamber of Commerce. m 


ta? 


Application to set aside an award of the. Arbitration 
Tribunal of the Bengal. Chamber, of Commerce, on the ground 
that the arbitrators were not duly appointed by the Registrar of 
the said (Chamber. |. .. 


0 pM 


The material facts will appear Bon the Kapan, ; 
P. K. Sen for the;Applicant. I 
D. C. SEM ioi the R apondent 


5gndt 


PA 


E || 


The aan ot the Court 'was as follows: — 


 R.' S:' Bachawat, ` J.:—This is an application to set aside 


and declare ‘null arid ivòid an' award of an Arbitration Tribunal 
-*Re: Arbitration’ Saif No: 176 of 1958: He ms 





March, 2a. 
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Civi. of the Bengal Chamber of Comme consisting of Messrs. A. W. 
"e Mathers and G. M. Gay. The contention is that Mr. Mathers 


liis and Mr. Gay were not duly appointed as Arbitrators by the 
Rajputana Registrar of the Bengal Chamber of on 
Trading Co., 
at -The dispute relates to a | contract which contains an arbitra- 
"Jute unns tion clause. The arbitration clause. provides that the reference 
Broken: shall be to the arbitration of the Bengal Chamber of Commerce 
E under the rules of its Tribunal of Arbitration for the time 
R. S. being in force and that According to such rules the arbitration 
Bachawat, J. shall be conducted. 


Ne o. 
33 


The buyers duly applied for arbitration in accordance with 
Rule V(1) of the rules of the Tribunal.of Arbitration. ‘Under 
Rule :V on receipt of. such application the , Registrator of ‘the 
Ghamber is enjoined to select and to constitute a Tribunal tor 
the’ adjudication of the dispute, ap E uy" 

Rule VI which provide for appointment of arbitrators reads 
as ka 

, Bt 
"VL Unless the agreement to refer the dispute Or 
, difference to the Chamber or Tribunal otherwise expressly 
provides the Court shall consist of two arbitrators who shall 
„obe selected by the Registrar from "the Tribunal and 
appointed in writing under his hand." 


17 a} 


=” !Learned: counsel on both sides have also. referred to rules 
M6) TY, PVL VIII, and IX. These nules 'are as follows: p 


I.'" 
i adl. "i 


¢ " "Registrar" The Registrar of the "Tribufial 
shall be the Secretary for the time being of the Chamber 
or such 'other. member of the Secretarial staff of ' the Cham. 
ber as shall be acting from time -to time. : 
a , 
IV. The duties of. the Rs of the Tribunal 
e shall ordinarily consist of or include the following: — 


"M" He shall, by himself, or his subordinates, receive appli- 
;, cations to the Tribunal and receive, payment of fees and 
costs, appoint the arbitrator or arbitrators and, where 


H 
has 


* 
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. Aecessaary, the’ umpire who will ‘constitute ‘the Court 
to deal with any dispute, receive all applications made to 
the Court by the parties, and communicate to them the 

tı orders and directions of the Court keep a.registrar of appli- 

cations to the Tribunal and of awards made by any Court, 
and such other books and memoranda, and make such 
returns as the Chamber or the Tribunal shall from time 

L7 to time require, and generally carry out the directions of 

. any court so constituted, and take such steps as may be 
. Necessary to assist any such SIUE in Pn execution or its 
functions. , D oua | ; 


re š- 14 t 4 Che a - 


, VI.. Unléss ie: agreement to refer the dispute or 
UT diference to the Chamber or Tribunal otherwise expressly 
provides the Court shall consist of two arbitrators, who 
shall be selected by the Registrar from the Tribunal and 
Pones in WENG under his nangi ; 


L4 


VIII. . In the evént of the Court originally appointed 
disagreeing the dispute shall be referred to an umpire and 
the Registrar shall appoint an umpire to be selected from 
the list -aforesaid to constitute the Court for the adjudi- 
‘cation of the said dispute'and such umpire shall then pro- 
ceed with the arbitration in accordance with these rules. 

IX. 'The consent to act of the arbitrator or arbitrators 
;or.ümpire'as the case may be'shall be obtained by the 
Registrar." 


4 á ^ ~ 
) 7T.,. [NU || 


Mr. J. J. B. Sutherland since deceased was TN - Registrar of 
the ics Chamber of poner at the relevant Pg of time. 


Rule VI ian a for a € anion of appointment of, 


arbitrator’ dnd that method’ must be-adhered to in M E 
the arbitrators. i 


Aa, ^ ^ 


I am satisfied that Mr. Sudiedand: duly selected Messrs. 
Mathers and :Gay an Arbitrators. The question still is whether 
Mr. Suthefland duly appointed Messrs. Mathers and ii d 
arbitrators in writing under his hand. 
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Exhibit Al ,is:,a proposal to appoint Messrs. Mathers and 


Gay... This, proposal is NGON by. Mr.. eand AD ‘reads as 


follows: cds e o d Po podus 
_ “ I propose to appoint. Messrs. A. W. Mathers and 
Ec M. Gay; as, Arbitrators, and will:be glad: to know-if you 
have any UEM to offer.” eror d fun 
; l f ; ji M Ce uo dpt y | A 
. . At the foot,of thi ahini the names of. Mr. I. Ge Kennedy 
and Mr. H. L, Robertson appear. They are the persons from 
whom suggestions had; been invited by Mr. Sutherland. These 
gentlemen had no suggestions to give in the matter. Exhibits 
Al. came back after circulation and in the usual course of busi- 
ness, the appointment of ,Messrs..Mathers and Gay as Arbitrators 
should have been endorsed on .this exhibit but this: was omitted 
by inadyertance. | Wü puni. Seg 
On Nosenibet 26, 1952, Mr..B: B. Roy acting.on behalf 
of the Registrar wrote to Messrs. Mathers and Gay as follows: — 


THE BENGAL CHAMBERS OF COMMERCE AND 
INDUSTRY TRIBUNAL OF ARBITRATION. = 


1 
e^t qx i 


No. 5856: & yc E c ( (5 Royal fame 

Bae D : Calcutta-1; 26th November, 1952. 
A "m i , vt p phe, MP ' 1 
GENERAL ARBITRATIONS. 
NT ba xj pot | E “Yous Ps - ‘ 


4; A. N. Mathers, Esq., Messrs. Kettlewell Bullen. & Co., Ltd. 


eO, 
G. M. Gay, Esq., Case No. 818 G of 1952, dili bos 
Cin‘ A uds . 
Dear, Sir . T e ' oA 
I shall feel obliged if you will act as an Abiatari in a | dis- 
pute .under.contract No. 34682 dated grd September, 1951: 
..Mr. G. M. Gay of Messrs. J. Thomas & Co., ERI EE 
to act with you. 

If you are agreeable to act, please date, sign, ind return the 
enclosed form at an | early dáte. "E P T [m A 
ry "M Ro Wubi Yours faithfully, + 

js c4 Vidt op HP NE etd we B. BRO. 
Enclosure: —Form. Qui ae Kn  CPbg fotu 
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, ii: On? November $5, 1952, both: Messrs. Mathers and Gay Gm. 
wrote back and-each: of'them stated DU ' —— 


eo, ' 1954. 
| "lam agreeable to act as Arbitrator in the dispute ^ Rajputana 
“referred to in your letter No. 52357 C, dated 26-11-52. Trading Co., 
Ltd. 
“On December 10, 1953, Mr. B, B. Roy acting on behalf ot fiite POR 
the Registrar wrote to Messrs. Mathers and Gay as follows: — Brokers: i 
" >u THE BENGAL CHAMBERS OF, COMMERCE AND R. 5. 
| INDUSTRY TRIBUNAL. 'OF ARBITRATION. z Aan. 


TE "v Juta Wi 

"No. 54273 &:174C€^ ... * s; Royal dies 

ILL LL a « ' 4 Calcutta, 10th December, 1952. 
TT (GENERAL A RBITRATIONS. . — 

v A. W. Mathers, Esq, g n . 
us G: M: Gay, Esq. S l 


[ 4 av? "E ate 2. 7% ^ 


[I 1 T. fa jur + $ 


Dear Sir, 2l 4 
i ae Re: —Case No. 818G of 1952. 
go = 9 a 

j With reference to my letter No. 525562 ‘of 26-11-52 and 
your reply of 27-11-52, '] have to inform you that you and Mr. 
G. M. Gay of Messrs. J. Thomas & Co., are constituted as the 
Court to adjudicate on the, dispute in question. 

"TIR AN rm ERE i pe pam NG, a NES | 

; DM a = z : . Yours. faithfully, 
eee POT P ug (5 o, Sdf- .B. B. Roy,.. 
how Aud xoxo tui dr ubera Mia d for Registrar. 


' f € 
"A ' ' 1 mam 


These several documents regarded as one transaction consti- 
tute an ‘appoiritment: of the arbitrators in writing under the hand 
ofthe Registrar and satisfy the requirements of Rule’ VI. | 


In Reuss v. Picksley (1), it was held that a proposal in writ- 9 
ing, signed by the party to be charged, and accepted by parol 
by the party to “whom it ‘is made is a sufficient memorandum or 
note:of an agreement to satisfy the 4th section of the Statute ol 
Frauds which require a memorandum or note of the agreement 
(1): (1866) 1 Exchequer: 343 - 
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in, writing by the party to be charged therewith or his ‘agent. 
Willes, J. in delivering the judgment of the Court of Exchequer 
Chamber observed thus at P. 351:— 


“The proposal so signed and assented to, does become 
a niemorandum 'or note of an agreement within the 4th 


Section of the Statute. Many cases might be put in illus- 


tration of this proposition, but one or two will be sufficient. 
Take for example a case arising under the joint Stock Com- 


_ panies Act (19 & 20 Vict. C. 47). Whereby it is provided 


that nó person shall be deemed, to have accepted any share 
in thé company unless he testifies his acceptance by writing 
under his hand (Schedule Table B). It was at first supposed 
that something must be done by the shareholder in writing 
after allotment and that otherwise he would not be a share- 
holder because he proposed in writing to become one and 
to accept his shares upon allotment. But.the Court ot 
Common pleas, when the case was brought before, them, said 
that it was a mistake to suppose that under these circum- 
stances there was to acceptance in writing. The true mode, 
they said, of regarding such a transaction was that it was 
from beginning to end one transaction, and accordingly 
they held that the acceptance was complete, and the Statute 
satisfied by a proposal in writing to accept the shares, 
followed by allotment. 2 , 


i'f: LP 


By parity f° reasoning’ the crop to ‘appoint Messrs. 


Mathers and Gay as arbitrators made in writing under the hand 
of the Registrar followed by acceptance of the propasal at the 
requést of the Registrar and the consent of the Arbitrators to 
act as such is a sufficient appointment of Messrs. Mathers and 
Gay in VERE under the hand of the i a 


It is not necessary to consider if the appointment is validly 


made under the rules of the Tribunal of Arbitration on other 


grounds. 
; The- application is dismissed with costs. 


Leslie à Khettry: Solicitors for the Applicant. 


"mw aes 


PE D. Himatsingha & Co.: ‘Solicitors for the TOR 


5.G.P, P dinilusd with. costs. 
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Criminal Procedure. ga edion 5404 —Exemption from enone aliia: 
, ence bof the accused —Circumstances under which the. accused may be 
granted auch exemption. | i d 
E. LI t my ToC. "E T p td e ot 
- Section: 540A ‘of the Code of Criminal. Procedure: ‘is ‘the only section 
MT. can: be invoked, after a trial has begun; for. the purpose of granting 
exemption to,an accused: from personal attendance during the trial. _ But 
under that section, ‘the Court has jurisdiction to dispense with the attend- 
ence in Court of an accused person only where such accused person is 
“incapable of, remaining before the Court.” The words “ incapable of 
remaining" must refer to^an'accused's physical. incapacity, to reńain before 
the Court, and not merely.his inconvenience. ; "EE 


* 
“s: 


r [d t hd r m ; 
5 M zs 1 , 


l "Application for. Révision against, an order. of De Magistrate 
refusing £0: : disperse” with. the accused's personal attendance in 
| A unt during trial. 
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"Thé material, wil appear ae the judgment. 
Talish Chandra Banerjee for the Applian 
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; zh M; ancrée f for the State. E 
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; : The judgment of. the, Court, was. as follows: — 


Ta Ss Nee 


UMS 2 Mitter; d.i These: Rules are difécted ‘against an 
ordér of "dis E Sarma’ Sarkar, Presidency "Magistrate, Calcutta, 
dated the' 29th of May, 1954, refusing ' to exempt tlie ‘petitioners 


from” appearing in ‘Court’ during - their trial in’ the three cases ' 


concerned. The ‘question to be determined concerns the éxtent 
Òf- the Court's jurisdiction “under section 540A” of the" Code of 
"Criminal: "Procedure ` to dispense: with the attendance of ‘an accu- 


"sed "when. he i 18 being trials with another or more ‘accused: persons. 


" is EC « 
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L 
D 


- 


ape cli Revision: Case; Nos. 682 & end f. 1956. EPI A 


-- - Peas wa 


s 


129 


r30 


CRIMINAL. 


1954. 


wo 
Kalidas Banerjee 
& ors 
v. 
^ The State. 


J. P. Mitter, J. 


^ 


THE CALCUTTA LAW JOURNAL. [VOL. 94. 


It appears that by’an order, datéd ^s4th March, 1954 the 
learned Magistrate dispensed with the attendance-in Court of 
one of the petitioners. ' This:vorder was subsequently vacated on 
the ground that the jurisdiction of the Court to grant such 
exemption was, by section.540A, limited to an accused's in- 
capacity to remain before (he: Court. "By the last mentioned 
order, which is complained of ‘here, the learned Magistrate also 
discussed his powers under' sections $05 and 253, Criminal Pro- 
cedure Code to dispense with an accused's attendance in court. 


‘ A * 
4 t 


Upon our construction of the words ' ' incapable or remain- 


ing before. the Court" must depend the jurisdiction of the 
Magistrate to,.dispense with the attendance in: Court of an 


accused: person. In our view, the words “ incapable of remain- 


ing "* must réfer to ‘an accused's physical mi to remain 
before the Court. 


i 
{ vette n tou moa ! ' * 


: 1 ` T EU T 
E - That being: so, no accused. is entitled under section 540A, 
Criminal Procedure Code; to any exemption 'from: appearance 
in Court unless it is proved that he is physically incapable. of 
remaining ‘before the Court. "Having regard to the language 
used, it ‘is impossible for us to'give the words any other meaning. 
On the facts of this case, the petitioners can be said to be'only 
inconvenienced if their attendance is required in, Court., This 
is not a case of physical incapacity preclüding the petitioner's 
attendance in court. 


4 Fd i t roa à n 


Section 205, Criminal Procedure Code i in termy reters, to the 
power of a Magistrate who issues a summons. He-may, under 
sub-section (1) of section 205 dispense with the ‘personal 


attendance of the accused and permit him 10 appear by his 


,pleader, Sub-section (2) which empowers a Magistrate; enquiring 


into or trying the case to, direct the personal, attendance of the 
accused has reference to an exemption already granted by the 
Magistrate issuing summons. , _ Section 205, Criminal. Procedure 
Code does not,,in our view, confer upon a trial, court, the power 
to dispense with the personal atttendance of an accused during 


his trial. Section 353, Criminal Procedure Code cannot. also be 
' said. to confer,upon a Magistrate trying: a case any power to dis- 


pense with the personal attendance of an accused. On this 


pone we have been canes to a decision of the Madras High 


- 
rad 
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Court. in Re: Ummal Hasanath (1).; In; that case Rajamannar, CRIMINAL. 
J. (as he then was) inclined to take-the view that section 353, ' =a 
- Criminal Procedure , ‘Gode: by, necessary implication conferred — - wee 


baan gêrma 


upon the Court a power to dispense with the personal attendance Kalidas Banerjee 
of an accused person, | We respectfully. dissent from that view, & ors. 
for we cannot see how the section concerned can be said by mA 

: Pi oar 4 3 Hn The State. 
implication to conferrany such power upon a Court. That M 
being the position, the only section which, in our view, can be J. P, Mitter, J 
anvoked.for: the: purpose, -after a trial-has. begun, is Section. 540A, l 
"Criminal: Procedure ‘Code which, as’ we have said before, must 

be limited to cases' of pliysical incapacity prechiding an ‘accused 

from appearing or remaining im Court., 


ta Pus i E und 


~ 


iv 5 ko pK ^ C 


^ 1 


IN that. view of. ‘the matter, the learned Magistrate was 
right in dismissing the applications for exemption by the peti- 
tioners. , We sec no reason to “exercise our Own. discretion in 


she ‘matter “under "section 561A. of the Code of. Criminal 
Procedure, PIT I 
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In the result the appicadon. fail and the: Rules" are ' dis- 
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to © vo APPELLATE CIVIL.” oe 
me a Before Mr. Justice P. N.'Mooke1j Jen 


af 


ME 


RADHANATH MAITY 
| v. 
j - RAM CHANDRA NAYEK.* 


zm 


Mortgage—Right of Red m ‘suit’ ampleading landlord as 
defendant—Plea of * paramount title” and of misjoinder by landlord 
—Suit dismissed as against the landlord on such plea—Whether in a 
future proceedings the landlord can clam nght of redemption. 

Cruil Procedure Code—Section 47—Dismiissal of a suit against a party on his 
own plea of misjoinder—Whether he is a “ party to the suit’? whether 
such dismissal is a dismissal withm the Section 47 of Civil Procedure 
, Code. ; i 
“When in a mortgage suit a party claims only a paramount üde and 

raises a plea of misjoinder on that basis and succeeds in getting the suit dis- 

missed'against him, which really means in law his dismissed or discharge 
from the suit on such plea, he forfeits his right of redemption, if any, in 
respect of the said mortgage and becomes disentitled to claim such right 
in any future proceeding. 

The dismissal of a suit against a particular oy on ground, Chat he 


vis not a necessary party is not a dismissal within the relevant explanation 


of Section 47 of the Code of Civil Procedure. Such a dismissal of the suit is 
really a discharge or dismissal of the party ‘concerned from’ the suit and 
ought to be so construed in law and he that is so he is “ no SEDE a party 
to the, suit.’* 


Appeal by the Defendant. 

Suit under Order XXI Rule 103 of the Gode of Civil -Pro- 
cedure. 

The material facts will appear from the judgment. 

Basanta Kumar Panda for the Appellant. 

Hiran Kumar Roy for the Respondent. 

The judgment of the Court was as follows: — 

P. N. Mooker]ee, J.:—T'wo brothers Ashutosh Maity and 
Behary Maity held the suit land as tenants under the appellants. 
Behary died leaving his widow Rashi Dei as his sole heiress. 
The appellants as landlords brought a rent suit against their 
tenants Ashutosh and Rashi Dei and in execution of the decree 

* Appeal from Appellate Decree No. 48 of 1949, against the decree of 
Sri M. N. Ray, Subordinate Judge, ist Court of Zillah Midnapore in Title 
Appeal No. 8 of 1948, dated soth of September, 1948 affirming the Decree of 


Sri N. B. Choudhuri, Munsif, ist Court Tamluk, dated the e8th- of 
November, 1947. 





- w - — - 
- 79 


t 
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obtained therein purchased the disputed holding on the 1gth 
November 1936. Prior to the institution of the rent suit 
Ashutosh had purported to mortgage the.suit land to the con- 
testing respondent's father Keshab Nayek- by a ‘duly. registered 
deed sometime in the year 1938. The amount secured by the 
deed was Rs. 300/-. In.the mortgage suit which was brought 
in the year 1940 the appellants as rent sale purchasers as afore- 
said were impleaded as defendants but eventually the suit was 
dismissed against them for non-prosecution upon their plea ot 
a paramount title. In execution of the mortgage decree the 
property was purchased by the mortgagee decree-holders (who 
are.the contesting respondents before me) on the 17th June 1944 
but ,the respondents’ attempt to take possession was resisted 
by the appellants and eventually the latters’ application under 
Order XXI, Rule 100 of the Code ot Civil Procedure was 
allowed by the Court on the 28th April 1945. 

e Within:a year from the date, last mentioned above, the 
said respondents brought the present suit under Order XXI, 
Rule; 103 of the Code on the 27th April 1946 on the allegation 
inter alia that at the time of the mortgage to their father Keshab 
Nayek the mortgagor Ashutosh .was the 16 annas owner of the 
disputed holding, he having obtained, as the presumptive re- 
versioner, a surrender in his. favour from.his deceased brother's 


widow Rashi Dei, that the full 16 annas share of the holding 


was duly mortgaged by Ashutosh to their father Keshab Nayek 
who acquired the entire holding at his mortgages sale-and as the 
said mortgage had not been annulled by the appellants after 
their auction purchase at the rent sale the respondents’ title to 
the suit land must: prevail over the appellants. 

The suit was contested by the appellants whose main de- 
fence was that it was barred by limitation and also by section 
47 of the Code of Civil Procedure and that the mortgage had 
been duly ànnulled by them and furtber that the story of Rashi 
Dei's surrender. in favour of Ashutosh was false. This last de- 
fence has been. accepted by the two courts below but they have 
concurrently over-ruled the appellants' other pleas. p 

As; a result the suit'has been decreed in part, viz, to the 
extent of the moiety of Ashutosh which.alone was validly mort- 
gaged to the plaintiffs respondents’ father Keshab Nayek and 


which ‘alone, therefore, passed to the said respondents on the: 


strength of the ‘mortgage~sale. Against this decree the present 
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second .'appeal, "has been : DIES by . the diie to this 
Gourt.. t: >. E LEM toe 

-t - Before me three pince been urged in support of “the 
appeal. .Mr:.Pandas'sffirst contention is that- thé 'respondents' 
mortgage had been duly annulled according’ to liw by-the service 
of a notice under section 167 of the Bengal Tenancy’ Act on''the 
27th June 1940. ‘He has argued-next that as the ‘mortgage''suil 
was dismissed against the appellants the; must be'deemed to be 
parties, to the ‘mortgage suit for' purposes ‘of: section 47 of the 
Code. under the explanation appended’ thereto and ‘that, a¢cord- 
ingly, the !present: suit:is barred under the-'provisions -of that 


section.: Lastly, it: has been urged ‘that’ ever if the appellants 


fail-in their claim of a: paramount title they have clearly under 
the-law'an interest in the enquity- of redemption which remained! 
unaffected by the mortgage decree whether the mortgage suit be 
taken as having been{dismissed against them or they be deemed 
to:have been dismissed or discharged from it and, that being «o 
and.'a fresh  suit»on the mortgage having admittedly .become 
gume-barred.in:sthe meantime, ‘the ‘respondents’ present action 
must fail on. the ground of limitation. j | ' 

.' "Dhe.first point may now be: coveniently disposed of. The 
mortgage-tin- question: wasrcreated by:a registered document. as 
required by Jaw. ' According to both the courts below the appell- 
ants must be deemed'to .have'had notice of: the mortgage imme- 
diately on thé completion of their pùrchase- at the rent sale 
because’ of registration of the! mortgage bond. The:courts below 
have also: found. that, in the circumstances: disclosed: in the evi- 
dence adduced' in the.case, the appellants must be held: to have 
had notice of the mortgage at least in June 1938 when in a title 
suit in which they were parties the: said-bohd was filed in court. 
In the facts-and circumstances of this case, I have no reason to 
differ from the said'findíngs. I'need'only add that the first of 
the findings is amply supported by the decision of this Court in 
the case oftSarala Sundari Debi'Choudhurani v. Purna Chandra 
Bhattacharjee (Y); on- which: the two courts: below relied and 
that the case. of: Gopinath: Biswas. and - ors. »v.. Radhashyam 
Poddar (2) cited at the bar on behalf of the appellants, has 
little relevancy as this latter decision was given long before the: 
relevant amendment of. the definition: of: notice’ contained in: 
sections of the Transfer of Property Act :(vide\ Explanation 1): 

(Dn. (1941) 46 C.W.N. 409... /(2) (1900).34: C. W.N. 657 . E 
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"Ehe. second; firiding, noted above, is a finding `of factibut, even 
Apart from: that the courts below. have- ‘given ample -indication 
“that the-.facts -and circumstances.of this case: weretsufficient: to 
‘put the Appellants to enquiry as regards the-respondents mort- 
‘Page. so cas, to;attract the-general doctrine«of 'constructive notice 
nd they, have held' that that: doctrine applies. in: the matter 
determination of „the. starting .point ‘of«limitation -under:;the 
ibecond. point ofiSection 2167 (1) of the: Bengal Tenancy Act with 
‘the décision: of this Court-.in, the case: of, Gopal: Lal. Chandra v. 
` amulyakumar.i Sur. (1),; Vide: also Yusuf -Gazi ,vii-Asmatullah :& 
or5;.(2);:referred to and explained: in that decisión, —which was 
cited 'by the'iappellants i learned .Advocate; |: E: accordingly, ‘hold 
 that-the appellants fiad notice ofthe relevant mortgage at least 
in June, 1938 and às the notice under section 167 of the Bengal 
«Tenancy Act, was served : only in June, 1940 it: was long: "beyond. 
the: statutory. period«of /one' year and was'as such ineffective in 
law:.to annul the mortgage. The first point, raised. in pis 
of the appeal/:must therefore, fail and itis over ruled. -: . - 

_ On the: second point, too «the appeal cannot: ieee asit 
seems: proper to hold and: the recent. authorities, clearly: support 
tbat view that the dismissal of a suitsagainst ia; particular pary 

"on the ground ‘that he.is not.@ necessary panty is-not a dismissal 
within ‘the ‘relevant explanation.;of section 47 ofthe Code. 
inVide in this connection: Abdul. Sac. v.: Sundar Mudalier -(g), 
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and Mt. Kusmi and wothers::v.: Sadasi ‘Mahats. and others (cc 


Such: a ‘dismissal of. the: suit is: really: a discharge : or ,dismissal.ot 
the party-concerned from the suit and ought to‘ be. so construed 
in law: and-.if that is-s0 he.is " noxlonger':a-party to the suit” 
‘Vide: Seth: Manakchand v: ChaubeUManoharlals* ors.. (5). ‘The 
. plea;:therefore, ' that! section /47 isna bar) to due. respondents’ 
d suit cannot:De sustained. "E E x 21 ae 
u* * tr Ehe third point also must ‘be decided apainst the appellants. 
- Whenvin'a mortgage suit a‘party claims only a paramount title 
and raises a -plea of misjoinder on that basis anda succeeds:,in 
getting ithe: suit: dismissed -against | "him: whichireallyimeans in 
Jaw,.as pointed, out above, his dismissal or! discharge from the 
suit. on' such. plea, he forfeits:his right of. redemption, : if any, in 


() (1933) ALR. Cale. 254. (3) (i9iky ‘1 fic. s. ET 
(3) (1930) EE: R. 54 Mad. 81 (F.B.) (5.C); A.L.R. Med. sí; (EB) 


- (4) (ad42)-EL4R 21: Pat. 601 (S.C); ALR. Par 432; 70 c ü 
- (9. (2948) L.R. 71 LA. 65 at 75. i "od dla ss. ve^ 
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mount title being “ outside the controversy ' 
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respect of the said mortgage and becomes disentitled to claim 
such right in any future proceeding. This was laid down by the 
Judicial Committee more than: half a century back in the well- 
known case Nilkant Banerji v. Suresh Chunder Mullick and 
ors. (1), and the proposition has ever. since been accepted always 
and „never: questioned. It must be held;.therefore, that’ the 
appellants retained ‘no right of redemption in respect of the 
respondent's mortgage after the dismissal of the mortgage suit 
against them and the mortgage decree eventually passed in that 
suit was not subject to any right of redemption in-favour of the 
appellants. . T'he foundation of the appellants argument on the 
plea of limitation thus disappears leading inevitably to the re- 
Jecuon of the third point urged by their: rane Advocate. - 

On behalf of the peliin: a maier argument appears, to 
have been made in the courts below.. At one stage it was sought 
to be advanced on their behalf in this Court too but eventually 
it was given up. That argument was that, as against them the 
suit having been dismissed on their claim of a paramount title, 
such title must be held to have been established and could not 
be subsequently challenged. Such an argument needs no answer 
beyond this that there was no adjudication on this question but 
just'a dismissal of the suit against the appellants which. meant in 
law only their dismissal or discharge from the action, as pointed 
out above, on the well known principle that a claum of para- 
' in a mortgage:suit 
Vide Radha Kisun v. Kurshed Hossein and others (2), and 
Seth Manakchand v. Chaube Manoharlal and others (8); and 
thus beyond the scope of the suit the claimant should be left 
out-or discharged from the’ action and his.claim or rights in 
that behalf should not be made the subject matter of deter- 
mination in the suit. This further . . : . . . argument 
of the appellants therefore, has little" merit ‘and deserves no 
serious attention. l 

In the result all the points, urged in ioo of this appeal 
fails.. The appeal is, accordingly, dismissed but, in the cir- - 
cumstances of this case, I direct that the parties will bear their 
own costs in this court. dis & us u 

IX 4? ZEE -> .- Appeal dismissed. 

(a) (1885) 18 LAC a7. -—- ^^. (8) (919.47 LA. 11. 

(89 (1943) 71 LA. 65. TE ONE SEE E cadi 
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Before Mr. Justice B. K. Mukherjea, Mr. Justice N. C. Aiyar 
and Mr. Justice N. H. Bhagwati. l 


GANESHI LAL 
U. 
JOTI PERSHAD." 


en p 
Subrogation—Redemption of mortgage by a co-mortgagor—Extent of hts 
rights Of rcambursement as subrogee—Scciion 92 of the Transfer of 


Property Act. 


Equity insists on the ultimate payment of a debt by one who in justice 
and good conscience 1s bound to pay it, and it ıs well-recognised that where 
there are several joift debtors, the person making ‘the payment is a prin- 
cipal debtor as, regards the. part of the liability he is to discharge and a 
surety in respect of the shares ofthe rest of the debtors. Such being the 
legal position as among the co-mortgagors, if one of them redcems a mort- 
gage over the property which belongs jointly to himself and the rest, 
equity confers on him a right to te-imburse hiinself for the amount spent 
in ‘excess by him ih' the tnatter of redemption; he can call upon the co- 
mortgagors to contribute towards the excess which he has paid over his 
own share. WI TEE 


So compel the co-debtors or co-mortgagors to pay more than their share 
of what was paid to the creditor or mortgagee would be to „perpetuate an 
inequity or injustice, as it would mean that thc debtor who is in a position 
tó pày arid pays up can obtain an advantage for himself over the other joint 
debtors. Such a’ result will nót bé countenanced by equity; the favouritism 
shown by law to'a surety, high as it is; does not-extend so far. The surety 
can ask to be indemnified for. his loss; he:can invoke the doctrine of subro- 


gation as an aid, to his right of contribution. T 


4 Hf it is equitable that the redeeming co-mortgagor should be substituted 
in the mortgagce's place, it is equally equitable that the other co-mortgagors 
should not be called upon to pay more than lie paid in discharge of the 
encumbrance. | a 

14 r || La / i 
* Civil Appeal No. 166 of 1951 from the Judgment and Decree dated 
the. 15th September 1948 of the High Court of: Judicature for the State of 


Punjab at Simla (Mahajan and Teja Singh JJ.) an Regular Second, Appeal, 


No. 1844 of, 1945 Fom the Judgement and Decree dated the sth June 1945 
òt the Court of the District Judge, Gurgaon in Civil Appeal No. 191 of 
1943, anéiüg ouf óf Judgimenit’ arid Déciée dated the e7th August 1949 of 
the Court of the Sub-Judge, Gurgaon, in Civj] Suit No 11 of 1943. 
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Appeal by the Defendant, .., i 


Suit for Partition.., NA t { . T: bu) £a 


. The material facts will appear from the judgment. . 
Tarachand Bumohan Lal for the Appellant 


Gurubachan Singh and Radha Krishna Aggarwal for the 
Respondent. pa 
The judgment of the Couns was as follows: — 


N.. C. Aiyar, J.:—The plaintiffs, joti Prasad and Sat 
Narain, sued for partition and possession of their ‘two-fifths 
share in the suit properties alleging that the first defendant was 
alone in possession of the same, having redeemed a mortgage 
executed by the joint family of which the plaintiffs and" de- 
fendants were members, in favour of one Raghumal in the year 
1896.on paying Rs. 5,800. Defendants 2 to 5 were impleaded 
as co-sharers. ‘Out of them, defendants 2 and 3 admitted the 
claims of the plaintiffs. Defendant, 4; died pending suit, and 
her name was struck off. Defendant 5 supported the. first de- 
fendant. On the date of the trial court's decree; the two plain- 
tiffs were held entitled to one-sixth share eae 


The first defendit nd the plaintiff claim.’ He con: 
tended that the redemption by him in 1930 was not on behalf 
of the joint family as alleged by the plaintiffs but on. ‘his own 
account as there had been a.disruption of the joint family status 
much earlier, and that before the plaintiffs could get'any relief, 
they were bound to pay him not merely à proportionate share 
in the'sumr of Rs. 5,800 which he paid to the mortgagee: for 
redémption but their share' in the original mortgage: debt of 
Rs. 11,200. He also denied that the original mortgage was 
executed on behalf of the dos seen 
4a oi ong " f Seer 

"The Subordinate" Judge; - and: on appeal, the High ‘Court 
found that the original mortgage was ‘a mortgage transaction of 
the joint family, and that the first defendant, Ganeshi Lal, re- 


‘deemed the mortgage. on bis own account. and. for. his.own benefit 


ata time when there was no longer-any joint family i in existence. 


Vor. '94:| " ' "" HIGH, COURT. o ° 


It was further held by the- wide court that the piaiscias and other 
co-sharers were’: ‘bound: fo'pay their, proportionate share of the 
amount paid by the first’ defendant’ to redeem the ‘mortgage, 
namely, Rs. 5,800." But' from this a sum ‘of Rs. 1 ,200 which he 
had already ‘received by way “ok redemption of certain mortgage 
rights had to be ‘deducted. ! The District Judge enhanced this 
sum of Rs. 4,600 to Rs. 5,000, as the first defendant had paid 
taxes due on the property up to 1940, büt he confirmed the main 
findings of the Subordinate Judge. A second appeal preferred 
by the first defeiidant was dismissed by the High í Court at Simla 
(Mehr Chand‘ Mahajan and Teja Singh JJ They, repelled 
the contention of the first defendant that a suit for partition 
and possession was not maintainable without bringing a suit for 
redemption. ' They also négatived his right to get a proportion- 
ate share iri the amount of Rs. 11,200 due on the mortgage. 
Two other learned Judges gave ‘leave to appeal under section 
10(6) of the Civil Procedure Code, as à substantial question of 
EM was’ involved. 
bisou ib urs Urs ot psc dede 

Three points were ‘argued before us by learned counsel for 
the appellant; fitstly, there was an assignment of the mortgage 
in favour of the’appellant with the résült that the entire rights 
of the mortgagee vested in him; secondly, even viewing. the 


question’ às one’ of ‘legal subrogation, Le ` was entitled, under the 


principles of justice, equity'and good conscience which governed 
the State of Punjab, as the Transfer of Property Act has not 
been applied tó^thé' State, to recover from the co-mortgagors not 
miérely their shares in the sum of Rs. 5,806 which he had paid 
for redemption but their shares in the full amóunt of Rs. 11,200 
due under thé mottgage; ‘and’ thirdly, that the suit for partition 
oe asking’ for redemption Was not maintainable. l 


Points Nos. 1 and 3 have no force-whatever. The registered ` 


deed of redemption does not contain any words of assignment. 
To say'that Ganeshi Lal‘ shall be the i owner of the'entire amount 
due‘ from -the mortgaged: property is Something different. from 
stating’ that the security has’ been assigned" in his favour. On 
the other hand, the endorsement of receipt of payment on the 
back of the mortgage deed itself and the statement of the mort- 
gagee- that hé lias released the mortgaged property from his 
mortgage go to show that thére'was no assignment. =’ 
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The non-maintajnability, of the suit does not scem to have 
been in issue either before the trial court or before the District 
Judge, and it appears to have been raised for the first time 
before the High Court It was pointed out by the learned 
Judges, and quite rightly, that so long as no question of limita- 
tion was involved, there was no objection to a claim, for re- 


_ démption and one for possession and partition being joined 


together in the same suit. 


r 


" /K 3 ir QU `» MON “e . a 

. Only the second point. remains for consideration, and. this 
raises an interesting question of law. . It is not denied that 
Ganeshi Lal who redeemed the prior, mortgage is subrogated to 


the Mortgagee’s rights, but the controversy is about the extent of 


his rights as subrogee. By virtue of the redemption, does he get 
all the rights of the mortgagee and hold the mortgage as a shield 
against the co-mortgagors for the full amount due on the mort- 
gage on the date of redemption whatever he may have himself 
paid to get it discharged, or does he stand in’ .the mortgagee's 
shoes only to the extent of getting reimbursed from the co- 
mortgagors for their shares in the amount actually paid by 
him? ` The lower courts have held that the latter is the, correct 
position in law, but the appellant has challenged it as unsound. | 


.' The first two clauses of the present section g2 of the Trans- 
fer of Property Act run in these terms: ` ; 
“Any of the persons referred to in section, 91. (other 
than, the, mortgagor) and any ,co-mortgagor shall, on re- 
deeming property subject to the mortgage, have, so, far as 
. .régards redemption, foreclosure or sale of.such property; 
the same rights as the mortgagee whose mortgage he -re-; 
deems may have against the mortgagor or any other mort- 
.,, Bagee. ix | 
^ "The right conferred by this section is.called the.right of 
subrogation, and a person. acquiring the same is said. to be 
subrogated to, the rights of the mortgagee whose mortgage 
__, he redeems;" ` l zc ade 


-t 


A 


A $7 - 
< A =. ‘ i " =A ‘ J XL 

rae ee ah 4 a , a E tas d » ` 
; It, is a new section and was, inserted. by the amending Act 
SURE ° ut e . a bi ^ - 
XX of 1929. The original sections 74 and 75 conferred the 
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right to,redeem in express terms only on second'or other sub- 


sequent -mortgagees, though the, co-mortgagor's right to subro- 
gation on redemption wasirecognised-even before the Act. As 
the "Transfer of Property Act has not been extended to the 
State of, East. Punjab, it is unnecessary;to decide whéther section 
gz is retrospective in its operation, on which point therë has 


_ been a conflict; of opinion. between the. several: "High Courts. 


Section 95. of the Act which removed the cónfusion-'caüsed by 
the old. section, which. conferring: ‘onthe “co-mortgagor what was 
called a. charge, and thus seeming to negative: the application ot 
the, doctrine ;of subrogation, is'alsó inapplicable to.the present 
case. We therefore steer clear of section: 74 and 75 of the old 
Act and sections gz and 95 of the present Act, and we are free 
to decide. the question on: principles of.justice, equity and good 
conscience. 

,lf:we remember. that, the doctrine.-of. subrogation which 
means substitution.of one: person, in place of another and giving 
him. the rights of-the. latter is.esséntially an. equitable doctrine 


in its origin and application, and if we examine the reason 


behind it, the answer to the question which we have to decide 
In this- appeal, is not-difficult. ;; Equity: insists on: the ultimate 


. payment. of a debt. by,-one: who ‘in justicé-and good conscience is 


bound to.pay it, and it is;well-recognised that where there are 
several joint: debtors,.the person:making' ithe. payment is a prin- 
cipal debtor as regards the part.of the liability. he.is to discharge 
and a surety. in respect, of. the shares of the:;rest:of the.debtors. 


"Such being the . legal. position-.as, among: the. .co-mortgagors, if 
- one. of them redeems a mortgage. over: athe.: property which 


belongs ,joincly-.to- himself. and- the: rest, -equity confers on him 
a right to reimburse: himself for the amount.spent-in excess by 


him in the matter of. redemption; he can call upon the co- 


mortgagors to contribute- towards: the excess which: he. has: paid 

over his.own- “share; This. : proposition „is postulated: in several 

authorities. :,In the early: de of oe „V. Say. e Lord 

Brougham said: ge : ion, X 

_¢ * “The mle Kango bed; ad. it is one’ founded on » the 

aE principles -of -natural! reason: and: justice, that:the 
< surety paying: off: a debt. shal} standi in. the place. of..the 
'. creditor, apd have all the. rights, which: he! has, for. the. Lad 

ES pose; ;of. obtaining. his reimbursement." i. .- a. -— 
(1) 3 Myl. & K. 185; 40 ER. 5001 5 po. awas oao . aa 
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. I have, italicised the word “reimbursement.” Sheldon in 
his well-known treatise on Subrogation” has got- ^thé" EON TES 
passage; in section 13 of the Second Edition: un US V um 
: 27» ; ig- ee 
“There i is shoes of cases in which he who''has 
said money due upon a mortgage of land to which he had 
some: title which might be affected or’ defeated by’ the 
mortgage, and who was thus entitled to ‘redeem, has the 
^ ^ Tight to consider the mortgage as subsisting in himself, and 
„to hold: the land as.if it subsisted; until others interested in 
- the redemption, or who held also the right to’ o nd 
. paid: a ;contribution." E : 
j je’ (n pto ur ud E a 4 

Be it noted that what is spoken of here is a contribution. 
Dealing with the subject of subrogation of a surety by pay- 
ment of,a promissory note and citing the observations of the 
Alabama Court, lamu says in his work on NING (1889 

—— M NL LM. 

2n The rule is, dt a surety paying a debt, shall stand in 
IET sihe place of the creditor;'and is entitled:to the benefit of all 
.. the securities which the creditor had for the payment of the 
. .: debt, from the principal ‘debtors; in a: word, he is subro- 
». gated to all the rights of the creditor; the surety, however, 


ra Cannot avail himself of the instrument on which he is surety; 


by its payment. '' By payment it is discharged and ‘ceases to 


. exist; and. the ‘payment will.not, even in equity, be con- 


,.:sidered an assignment; the suréty mérely becomes the rad 
4 pa the- prcparu to. FERE amount paid: id him." d 
; — E ' ' 

To compel the co-debtorá or v to pay more han 
their. share of. what was paid to the,creditor or mortgagee would 
be. to perpetrate an inequity or injustice, as it would mean that 
the debtor who is in a position to pay and pays up can obtain 
an: advantage for himself over the other joint debtors. Such a 
result will not bé countenanced.by: equity; the favouritism shown 
‘by law. to ai surety, high as it ‘is, does not extend ‘so far.” The 
surety can ask to be: indemnified for his loss; -he can invoke the 
doctrine of subrogation as an aid to his ee es contribution. 
Sheldon gays in section 105 of his book:: A 


[Vor: d£. 


[ T 1 
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"(Lhe subrogation of.a surety will not be carried further 
` than. is necessary for:his indemnity; if he buys up the 
', Security at a discount, or. makes his payment in a depreciated 
currency, he can enforce it. only for what.it cost him. He 
", cannot speculate at ‘the expense of his principal; his only 
right is to be repaid." 
a «In section 178, Harris is still stronger: ~; 
" Since subrogation is founded on principles of equity, 
. the. surety who would. avail himself of the doctrine and in- 
' ,Voke equity must do equity; and while he is entitled (o a 
. reimbursement in all that he pays out properly for his prin- 
.- Gipal; debt interest. and cost, lie is not entitled, in any way 
..to recover more than he has paid. For instance, if he pays 
the debt of his principal, in depreciated currency, the rule 
. ., "Would seem to be that he could demand from the principal 
only the value of that currency at the time he made the pay- 
. ment. . Nor would he upon principles of equity be per- 
, mitted to. purchase the debt at a discount and then be sub- 
, rogated, to collect the whole face of the debt, and especially 
if he held. securities, or if the creditor held securities which 
would. fall into his hands, out. of which to pay the debt; 
because the securities are. trust, funds for the purpose, and 
set aside for the,payment of that deb and an assignee of 
trustee cannot speculate in the purchase of claims against 
the fund in his bands. It would not be uA it would 
mot, be xL < ee ^ 
"While it, can be readily: oiia that the. Solat debtor ons 
pays. up ‘and -discharges. the mortgage, stands in; the shoes of the 
mortgagec, and: secures to himself. the! benefit of the, security by 
such payment, ‘the extent to, which, he can. enforce his right as 
against:,the, other joint debtors is a different matter altogether. 
In his monumental work .on Equity Jurisprudence, Pomeroy 
points out that he will be subrogated to the rights of the mort- 
gagee, only to the, exent necessary for his own équitable. protec- 
tion. ..(See, page 632 of. Volume IV of..the. Fifth Edition by 


Symons). . eens still is the passage found at page 49 of the 


same book: M EL NM SERT 
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o "The mortgagor himself who has conveyed the premises 

~ to:a grantee in such manner that the’ latter lias assumed 

"paymént of 'the mortgage debt becomes an equitable 

assignee on payment, and is subrogated tó'the mortgagee, 

- SO far as is. necessary to enforce his equity for TENUIS 
ment or exoneration from such grantee.” | 


It is as regards the excess of thé: payment over his own 
share that the right can be said to exist. Pomeroy says this at 
pape 660 ane 661: 


mc x In x o redemption by ‘one of the above- 
mentioned: persons operátes'as an equitable assignment of 
‘the ‘mortgage, to. Himself, he can keep the lien of it alive as 
"security against others- who ‘are also ‘interested’ in the 
premises, and who are’ bound to contribute their propor- 

“ tionate shares of the sum advanced by him, or are bound, 
it may be, to wholly exonerate him from and reimburs¢ him 
for the entire. payment ^. r. oo . The doctrine of 
contribution among all those who are ‘interested iti having 
the mortgage redeemed, in order to tefünd the redemptor 
the- excess of 'his payment over and above his’ own pro- 
‘portionate share, and the doctrine of equitable: assignment 

' -in ‘order «to secure: such contribution; are the efficient means 
by which equity completely-and most beautifully works out 
-+ "perfect justice and tea ‘of burden, under these’ cir- 


35, boa 


' cumstances .. . . ow. . : p. p 
-t +} ‘ Mol *o* Xl 


Whatever the difference might be between the English Law 


al 


and the Indian Law as regards the right to enforce decrees and 


securities for the due payment of a. debt: in the case of a! surety 
who ‘discharges a simple money: debt--and a surety. who pays 
up a mortgage, it is still noteworthy that Section V of ‘the. 
Mercantile: Law Amendment Act of 1856: (England) provided 
for. indemnification: by the principal A for the advances 
mane and loss sustained: i the sure Boh. Fs 


zi t 


~ 


There bo a’ distinction in -this respect (anes a thifd párty. 
who ‘claims subrogation ^ and a'co-imortgagór who claims the 
right, and this is brought out by. Sir- Rashbehary. Ghose in his 
Law of Mortgage in India, Volume I, 5th Edition. He says: 


Vor. 94-] $ HIGH COURT.. 


at page 354, pointing out that co-mortgagors stand in a fiduciary 
relation: 


“ I should add that an assignee of a mortgage is entitled, 
as a rule, to. recover whatever may be due on the security. 
But if he stands in a fiduciary relation, he can only claim 
the prre: warci he has actually paid together with cee 

' expenses." 


The right of the co-mortgagor who redeems the mortgage is 
spoken of as the right of reimbursement at page 372 in the follow- 
ing passage: 

"Strictly speaking, therefore, . when one of several 
mortgagors redeems a mortgage, he is entitled to be treated 
as an assignee of the security which he may enforce in the 
usual way for the purpose of re- aes himself.” 


The redeeming co-mortgagor being only a surety for the 
other co-mortgagors, his right is, strictly speaking, a right of 
reimbursement or contribution, and in law, when we have regard 
to the principles of equity and justice, there should be no 
difference between a case where he discharges an unsecured debt 
and a case where he discharges a secured debt. It is unnecessary 
for us to decide in this appeal whether section 92 of the ‘Transfer 
of Property Act was intended to strike a departure from this 
position when it states that the co-mortgagor shall have the 
same rights as the mortgagee whose mortgage he redeems, and 
whether -it was intended to abrogate ‘the rule of equity as 
between co-debtors, and provide for the enforcement of the 
liability on the basis of the amount due under the mortgage; and 
this is because, as has been already stated, we are governed not 
by the statute but by general principles of. equity and justice. 
If it is equitable that the redeeming co-mortgagor should be 
substituted in the mortgagee’s place, it is equally equitable that 
the other co-mortgagors should not be called upon to pay more 
than he paid in discharge of the encumbrance. ; 


In this connection, reference may be made with advantage 
to the decision of Sir Asutosh Mookerjee and Teunon JJ. in 
Digambar Das v. Harendra Narayan uU (1) where the ques 

(1) udi 14 C.W.N. 617. 
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tion arose as regards the'rate of interest and the period for which 
the redeeming co-mortgagor would be entitled. There is an 
elaborate examination of the nature of the right of subrogation 
obtained by one of' several joint co-mortgagors who redeems the 
mortgaged property and in the course of the discussion the 
none observations occur: 
“In so far as the amount of money which he is entitled 
to recover from his co-mortgagors is concerned, he can 
claim contribution only’ with ‘reference to the amount 
- actually. and properly paid to effect redemption to which 
sum he can add his legitimate expenses . . . . The 
- substitution, therefore, of the new creditor in place of the 
‘voriginal one, does not.place the former poer in the 
'position- of the latter for all purposes . . . ¿a HE 
therefore one of several mortgagors satisfies the entire- mort- 
gage debt, though upon redemption he is subrogated to the 
right and remedies of the creditor, the principle has to be 
so administered as to attain the ends of substantial justice 
- regardless of form; in other words, the fictitious cession in 
favour of the person who effects the redemption, operates 
only to: the extent to aca it is A to apply it for his 
indéninity and: 'protecion." | 


“ae : \ Tg 


There is a definite expression of opinion by the Madras 


High Court on the point in the decision reported in Surya- 
narayana v. Sriramulu (1). In ‘that case, a purchaser of a half 
share of the:equity of redemption claimed to recover half of the 
amount of-the mortgage on the security of the other share in 


the hands of the defendant, and ‘it was held that as’ his purchase’ 


of the decre& on the mortgage was prior to his purchase of the 
equity of redemption, he was entitled to the full amount claimed 
by him; ‘The learned Judges distinguish the case from one 
where one of two miortgagors discharges an encumbrance bind- 
ing on ‘both, and say that in^such a case the mortgagor doing 
so could not recover ‘from his co-mortgagors more than a pro- 
pornos share of the amount pre paid by him. 


? r 
“tak 


Aftér this rather lengthy discussion of the subject, we con- 
sider it unnecessary to notice-and comment an the several de- 
(1) (1913) 25 M.L J. 16. u 


VOL. 94.] ., HIGH COURT. "C. 


cisions cited for the appellant. It may be said generally that 
they only lay down that in cases where the Transfer of Property 
Act, as it stood originally or as amended in 1929, is not appli- 
cable, we are governed by the principles of equity, justice and 
good conscience, and. that sections 92 and 95 embody such prin- 
ciples. None of the cases deals with the extent or degree of 
subrogation, and there is nothing in them which runs counter 
to the view tbat.the doctrine must be applied along with other 
rules of equity, so that the person who discharges the mortgage 
is amply protected, and at the same time there is no injustice 
done to the other joint debtors. He who seeks equity must do 
equity, and we shall be violating this rule if'we give effect to 
the appellant's contention. The High Court, in our opinion. 
reacheed the correct conclusion. mE 

The parties are not agreed on the shares to which the plain- 
(ifs are entitled, and this is because after the date of the final 
decree some of the branches have become extinct by the deaths 
of their representatives. Whether under customary law in the 
Punjab, uncles exclude nephews or they take jointly, and whether 
succession is per stirpes or per- capita, was the subject of dis- 
agreement at the Bar beforeus. This question must therefore 
be left over for determination by the trial court, and the case 
will have to go back to that court for effecting partition and 
delivery of possession according to the shares to which the 
pe may be found HABES 


sabên to what is contained in the- fore going. — 
the appeal will stand dismissed with costs. 


l Nehal Caang Jain; Agent for the Appellant. 
B. P. Maheshwan, — for the P PoneEik 


' S.G.P, c Appeal iga with [oun 
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N ORIGINAL CIVIL 
Before Mr. Justice Sinha. 


Z Sm. ANIMA MUNSHI 
V. j 
ENGINEER-IN-CHIEF & GENERAL MANAGER, 
CALCUTTA TELEPHONE DISTRICT.* 


-— 


Constitution of" India, Articles 326 and 3117 (1) € (3)—Applicability of— 
Termination of service of a Government employee under a contract of 
servtce—Whether means.‘ removal’ or ‘ dismissal '-Rule 49 of the U.S. 
(C.C.4.) Rule, Explanation (c)—Remedy open to the petitioner—An 
employee treated as a permanent one whether plea of mistake can make 
d temporary. E 


Article 226 of the Constitution is not applicable to a case where a 
Government, employee's service is terminated, when he holds the appoint- 
ment under a contract of service, upon a notice of such termination, as in 
the act no constitutional provision has been infringed. 


‘Article 311 (1):0f'the Constitution applies only where there is à ' re- 
moval’. or a ‘ dismissal.’ Thus, is a contract of service and when that 
service .has to be terminated in terms thereof, the general rules regarding 
the removal from service or dismissal applicable to civil servants do not 


apply. . 2 i 


When a person after serving the full terms of probation enters into a 
written agreement with the Government whereby the conditions of service 
are to be regulated and when such agreement, inter alia, provides that at 
any time during the period of the agreement and without assigning 
any reason therefor his service may be terminated by giving him three 
calender months' notice in writing or by paying him three months' salary 
in lien of notice and that he shall be and is subject to all the rules and 
regulations of the Government for the time being relating to persons employ- 
ed by the Government and applicable to his employment for the time being. 


Held that his employment is permanent and nor tempora y, the plea 
of mistake will be of no avail to the Government to convert the post to a 


‘temporary one, termination of such service by giving one calender 


month's notice is not 1n order but in such a case the employee's remedy lies 
in bringing an action for damages for a breach of contract or he can file 
a suit for a declaration that he is still in the employ of the Government 
and not under Article 336 of the Constitution — 


* Re: Original Side Matter No. 12 of 1953. 


Vor. 94.] : — HIGH COURT. 


Heid further that in the facts stated the provisions of Article 311 (s) 
do not apply and the formation mentioned therein, namely, giving bim a 
reasonable opportunity of showing cause, are not necessary. 


Explanation (c) of Rule 49 of the C.S. (C.C.A.) Rule to the effect that 
the termination of employment of a person engaged under a contract in 
accordance with the terms of his contract not amounting to removal or 
dismissal takes the case out of the embit of Article 311 (1) of the Consti- 
tution of India. 

Shyam Lal v. The State of Uttar Pradesh (1) and Satish Chandra 
Anand v. The Union of India (2) applied. 


The material facts will appear from the judgment. 
Niren Dey for the Applicant. 

"G.-P. Kar and m K. Mukherjee for the Respondent. 
The judgment of the Court was as follows: — ` 


Sinha, J.i—The petitioner, Sm. “Anima Munshi was a 
telephone operator in the telephone system which operates in 
the City of Calcutta. Prior to the Government taking over the 
running of telephone in the city, it was being run by the Bengal 
Telephone Corporation Limited, a public limited company. In 
194%, a company named Government Telephone Board Limited 
was formed by the Government of India to acquire the share 
capital of telephone companies operating all over India, in- 
cluding the Bengal Telephone Corporation Limited (hereinafter 
referred ta as the Corporation) which operated in Calcutta. At 
first, the Government acquired a majority of the shares but 
allowed the company to function as before. Sometime in March 
1943, the Government of India passed’ orders, regarding the 
future organisation of the system of telephones all over India. 
We are concerned only with what happened in Calcutta: Upon 
the expiry of the license of the Corporation on ist April 1943, it 
was to be taken over by Government and placed under the ad- 
ministrative control of the Director General of Posts & Tele- 
graphs, The staff of the company was to be taken over on the 
existing terms and conditions of service with the exception of 
those who:had attained the age of 55 years. Staff'employed after 

(1) (1954) SG.A: 476. - 5 707 : 
~ (3) (1958) A.ER. (S.C.) 50. >.. ~ 
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` 1st April 1945. was to be recruited on the terms and conditions 
PRI applicable to Government servants of corresponding and com- 
1954. parable grades but in the ċase of female operators of the Calcutta 
Sm. Anima Telephone District, they were to be recruited on.the same terms 
Münshi as the Corporation.’ In the days of the, Corporation, female 
bi operators were recruited upon a formal contract and the Posts 
Engineer-in- 
& Telegraphs department adopted the same form of contract 


Chief & General 
Manager, Calcutta with minor alterations. 


Telephone 
District. . On or about ist April, 1943, the telephone system belonging 
n , to the Bengal Telephone Corporation Ltd. was:completely taken 


over by the Góvernment of India. 
On or about ilie 5th July, 1945, he partitioner received a 
letter from the General Manager on the following terms: — 
“This department offers you employment as a tele- 
phone cperator on probation, during which time you will 
, be required to attend the telephone school, Burrabazar 
Exchange, for three hours daily. on a A of Rs. 40/- per 
, mensem. , |, o 


Provided your period of probation is satisfactory, you 

7 will, “when a vacancy occurs, be appointed as a temporary 

operator on a salary of Rs. 70/- per mensem. Later, and 

on confirmation of your appointment, you will be placed in 
_the scale of Rs. 70-10-140.” 


í 


The petitioner accepted the offer and dd the appien 
form on the 10th July 1945. One of the terms as set out in 
the application form was that during probation, the employment 
will be subject tọ twenty four hours, notice, on either side, and 
that on acceptance, each probationer was to sign. an agreement 
and would be subject to the terms of such agreement as regards 
notice etc. 

| : $0 

As I understand, this term, it “means, that the petitioner. 
would have. to be on "probation for à a certain period until she was 
accepted as a full-fledged employee when a written agreement 

“ would be entered into and this written agreement would govern 
the employment. Until the written agreement was.entered into, 
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the petitioner woüld.be on probation and. subject to twenty four 
hours’ notice. a v 


. The petitioner continued on probation until the ist of 
January, 1946, when `a written agreement was entered 
into. The agreement which’ is signed by the General 
Manager, Indian: Posts: &  Telegraphs: Department. Tele- 
phones, Calcutta District, recite that the Governor General had 
engaged the petitioner as operator and the petitioner agreed to 
serve the Governor General as operator in the Calcutta Tele- 
phone District for ‘the period of one year from the date of the 
agreement, and thereafter, unless and until the agreement should 
be determined in the manner laid down therein. It was laid 
down that the General Manager would be entitled to dismiss 
the operator forthwith if she failed to carry on her duties satis- 
factorily or committed any breach of agreement of infringed or 
refused to abide by the rules or. any reasonable orders or absent- 
ed herself: without leave or was guilty of misconduct or com- 
mitted anything to render herself unfit for the purpose of her 
duty. - There is also the following term: — 


“The General Manager, Telephones, Calcutta District, 
shall also be entitled; at.any time during the currency of 
this agreement without assigning any reason therefor, to 
terminate the same by giving to the operator three calendar 
montbs' notice in writing or by paying the operator three 
months’ salary im lieu of notice." . 


The agreement contained another clause to the following 

effect: — d a | 

“The Operator shall be and is hereby subject to all 
the rules and'regulations of the Governor General for the 

^ time being relating to persons employed by the General 
Manager, Telephones, Calcutta District, and applicable to 
her employment for the time being and the Operator shall 

be responsible for making and keeping herself a acquainted 
from time to time with all such rules and regulations." 


~" “Reference has been made before me to a series of corres- 
pondence between the Government of India and the Director 
General of Posts & Telegraphs, dealing with the terms and con- 
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ditions of service for employees of the late Bengal Telephone 
Corporation. It appears that as and from the 1st April 1946, 
all ex-employees of the company came under the rules appli- 
cable to the P. & T. Staff. I do not see, however, how this is 
releyant so far as the petitioner is concerned because she is not 


.an ex-employee of the company, but was. appointed under a 


contract with Government at a time when the Government had 


Manager, Calcutta already, taken .oyer the dd 


Telephone 
District. 


Sinha, J. 


Onor about oth March 1646; the petitioner "was arrested 
under the Security Act. She was released on or about goth June 
1949 but re-arrested on or about 20th October 1949. She was 


suspended with efféct from the gth March, 1949. 


On the 6th February 1950, notice was served upon the peti- 
tioner under rule 3 of the Civil Services (Safeguarding National 


Security) Rules. It was stated that she was reasonably suspected | 


to be a member of the Communist Party of India, that she in- 
dulged in highly objectionable activities of such a nature as to 
raise grave doubts about her loyalty to the State, tbat she took 
active pàrt in the preparation of a general strike and that she 
was liable to be compulsorily retired from service under Rule 3 
of the said rules. She was asked to show cause why such action 
should not be taken against her. 

. It appears that an application was made to this Court, and 
pursuant to the orders of the Court, the petitioner was released 
on or about 23rd January 1951. On the oth February, 1951, 
the order or suspension was withdrawn and the petitioner was 
re-instated to her former post of telephone operator. 


On the 10th March 1952, the petitioner wrote a letter to 
the General Manager stating that although she was under the 
impression that she was a. permanent employee, her name appear- 
ed in the register maintained for temporary employees and that 
she was granted leave only on average pay. The petitioner 
wanted the position to be clarified. 


On’ the goth March 1958, the petitioner received a letter 


‘from the Engincer-in-chárge, Calcutta Telephons to the effect 


that she had nat yet become permanent, 


A . 
roy " M 
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“On the goth: June 1953, ‘the petitioner’ received `a notice 
signed by the Superinténding Engineer to the following effect: — 
` ,. The Services! of Mrs. Anima “Munishi, ' temporary 
telephone operator, Bank Exchange, are hereby terminated 
with effect from the: forenoon of gist June ‘1952. As per 


terms and conditions of her services, she will be paid one. 


mónth's pay in lieu of due notice.” I" "e 
l . < 1 


r + 
it : la a ‘t og oa "VMS 


A The present rule was 'issued on the $8th Jamiary, 1955 


calling üpon' the respondents to'show cause why an ‘order’ in the 
nature of a: Writ of Mandamus should' riot be issued directing 
the said respondents to forbear from ' giving effect to ‘the order 
‘or dismissal of the applicant and /ór Why He ‘same should nor 
be withdrawn’ or rescinded. x os xi: 


E | ; i e ` .1 a. Em 


I shall, first of all, state the respective- view points of the 
parties. On behalf of the petitioner, it is stated that she was a 
pepgnanent employee of the Governmient and. governed by the 
rules which governed such employees. The agreement dated“ 18t 
January 1946 is admitted. She says, however, that the agree- 
ment was subject'to'all the rules and regulations framed by the 
Governor-General for the time being relating to persons employ- 
ed by the General Manager, Telephones, Calcutta District, and 
as such, the general rules have become applicable'in ‘the matter 
of dismissal. Alternatively, she states that by reason of the con- 
duct of the Government, her employment has been accepted as 
having the same incidences and subject to'the same rules and 
regulations.as govern the case of all permanent employees by the 
Posts & Telegraphs a Kia of rhe Central ovement’ 

It is then TE that ‘under’ the fulés applicable to civil 
servants and‘also in accordance with Article 311" of the Consti- 
tution, she could only be dismissed by an authority not sub- 
ordinate to the appointing authority, and secondly, before dis- 
missal it was: incumBent upon the respondents to give her a 
reasonable opportunity ‘of defending ‘herself by ‘formulating 
charges’ and making a proper ‘departmental enquiry ‘and indi- 
as the punishment that was sought to be imposed. 


J p t1 0) ust f i m b. 


: ' On behalf'of the respondents; i it i$ emphatically: stated that 
the petitioner’s service is based on the agreement dated ist 
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January 1946 and nothing else. The respondents do not appear 
lo be certain as, to, whether it.is.a temporary.or a,.permanent 
.émployment., At a,.certain stage the,authorities were.at pains 
to establish that the petitioner, was in tbe temporary employ- 
ment ‘of the Government. As,a matter of fact, the notice dated 
goth June 1953. described her as a temporary telephone operator. 
One month s pay in lieu of notice is given, which would be 


. hearing of this application, however,.the respondents have taken 


up the, position that argued that the petitioner is at best entitled 
to three calendar. months' notice or salary in lieu thereof, It is 
„argued, that if this be so, then dismissal upon one month's notice 
or, pay in lieu thereof might at best.be a breach. of contract for 
which the petitioner has her proper, remedy elsewhere, but in 
any event, she is not entitled to the A ni mae by 
„the rules, or, Article 311. a 1. MH 


- 


xii | $o far as. the. nature of. her eda ment is concerned I have 
come. to .the. conclusion that,she.was a permanent: employee 
holding. service under a written contract .of employment. As I 
. read, the form which the petitioner was asked to fill up for the 
purposes of. making the application, it contemplated, a period 
‘of. probation after which an: agreement: would be arrived at 
- which . would. amount .to. confirmation., The petitioner served 
. her period of. probation and, her services were confirmed and an 
.agreement entered. into., There.is nothing in the agreement to 
i show, that it was a temporary employment. .;I have looked into 
„the, service records of.the, petitioner which were, produced in 
Court:., ,She;has been treated therein.as,a permanent employee. 
It is said that this was done by mistake, but I am unable to 
"accept this explanation.. -,Her scale, of. pay, her provident fund 
. albgo.to show that she was in the.permanent cadre, 
-X Pn t etu cr sos ee ue opa aga o Sam lucia. vole A SEE. qo an 
<“ In-my opinion, the petitioner ; held. a permanent post à asa 
gioca operator,under a;service,contract, namelv the agree- 
»ment,dated 1st January 1946. .In view of-this finding it is un- 
. necessary to, go, into; the very, complicated question as,to whether 
if it were otherwise, the petitioner’s application. should not be 
dismissed in limine because if there is no contract which fulfils 


the :conditions;;of ;Section 175 (3). of, the Government of India 


f 
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Act correiponding to Aitide 399 of the Constitution, then jte Crvi, 
petitioner cannot maintain an application at all. 
1954. 

Mr. De argues that assuming that this agreement governed Sm. Anima ' 
the contract betweeri the parties, ‘the entire body of rules appli- Munshi 
cable to civil servants was attracted by the omnibus clause in "ES 

gineer-in-Chief 


the agreement which Bas been set out above. The position, % General 
however, is not so simple as that. Here, there is a service con- Manager, Calcutta 


tract and there is a specific provision therein which governs the Telephone 
mode of tetinination of service. — | District. 


4 





i ‘Sinha, J." 
I am ‘not concerned with dismissal « or E reroval from service : 


by way of punishment because more. difficult questions arise in 
respect thereof. What has taken place’ here is a mere termina- 
tion of the.services of the petitioner and must be taken to be 
under clause 7 of the agreement. , Since there are terms in this 
agreement , which govern matters relating to termination of 
service, the question is whether.they supersede or prevent the 
operation of the ordinary rules ‘whereby the services of a civil 
servant can be "terminated. In my opinion, that must be so. 
Where there is, a contract of service and service -has to be ter- 
minated in terms thereof, the general rules regarding the removal 
from service or dismissal applicable , to civil servants do not 


apply, . iuto aah os ae. ee, 


4 


The. position, therefore, is ids the authorities were entitled 
‘to terminate the service, of the petitioner under clause 7 of the 
contract. Under that.clause, three months’ notice had to be 
given or salary in lieu thereof. The:  respondants, however, 
gave one, month’ s notice and offered to pay one month's salary. 
Tt this amounted toa violation: of, the terms of the service con- 
tract, it is at best a, breach of contract for which the petitioner's 


p remedy, is to bring an action for damages.- 


à t 


This .view.,of: thé, matter ES diss of the, question. as, to 
whether, the. petitioner is entitled to challenge the dismissal as 
contravening the provisions, of Article 311(2), of the Constitution. . 
Since the termination of; service- is -to; be, made,’ in terms of a 
service- agreement, “the, provisions, of, Article ` 311(2). ‘does not. 
apply and the formalities. mentioned therein, namely giving her 
A reasonable opportunity of showing cause etc. arc not necessary, 


s 
^ 
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CIVI. This is now the settled law, as decided i in ‘Satish Chandra Anand 
At re v. Lhe Union of India (1), and- Shyam Lal v. The State of Uttar 
c Pradesh (2). 
Sm.— Anima 
nnsa “Mr. De next takes the point that the ‘Order of dismissal 


d dated the goth’-June' 1958" is bad because it contravenes the 
PA ncen: -Chief 


i & General, , provisions "Article 91 1(1) of the Constitution. That Article 
Mia agar Calcutá runs ‘as' follows: — 


i i 





_, Telephone.. 
+ District. "^ No person who is a member of'a civil service of the 
ee ra Union or an All-India Service ‘or à civil service of the State 
ka e VOS or holds a civil post under the Union or a State shall be 


distnissed “of removed by an authority subofdiriate' to that 
| by cn he' was ‘appointed. NE 
' "The contract of service dated. 1st Januaxy 1946 is signed by 
the Géneral: Manager, Indian P. & T. Department Telephones, ° 
Calcutta District.'' "The termination of service was effected by a 
letter dated’ the zoth June 1952, which is signed by the Supér- 
inténding Engineér. It is not disputed that the Superintending 
Engineer is a official subordinate to the General Manager. , I 
have ‘before’ me an affidavit affirmed by Mr. H. R. Thadani the 
General' Manager who says that the appointing authority was at 
all ‘times ‘the Superintending ‘Engineer and not’ the’ General 
Manager. The Superintending Engineer, Mr. Collershow' ‘Has 
afirmed an affidavit stating that the Superintending Engineer 
was at all material times the appointing authority in respect of 
telephorie operators ‘in the' Calcutta Teléphone District. He 
refers to notification No. 7 /56/50 Ests. Issued by the Ministry 
of Homes Affairs published in the Gazette of India on the 38th 
April 1951. That notification státes' that thé President of India, 
under powers conferred by Articlé 302 of the Constitution ‘was 
making certain amendments" in the rules published in February. 
1932. Accordirig to this notification, the appointing authority' 
of Telephone operators is the Executive Engineer. The ques- 
tion therefore arises as" t6 Whether the ' appointing authority ' 
SO “far as’ ‘the’ petitioner is ‘concerned; js tlié"General-Mariager 
who actually appointed ‘her ‘in Jatuary 1946, or the Super: 
intending Engineer Whó has "become ‘the appointing’ authority” 
since April ‘1951. I think however ‘that ‘for purposes of- this’ 

() (1953) A.LR' (8 C)'s56. 5 © (2) (1954) S'C A: 476° JEN 
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application, this - abstruse point need not be decided, as the CIVIL, 
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Issue raised can be disposed of upon a simple" póint: Article E 

311 (1) only: applies where Ithere is | las “UR bridval. 214! lor a 64 Dis- 1954- 


a , = a} NET sji ti erh eH i ts 2t yilt t 
missal. mathe instant case?! the pëetitióners service Has been — sm. Anima 
" . CN ER 4 a $1 "2 » plat ii ri d. ther 
terminated»rand» it. ean! only be" done’ in "accordance “With the Munshi 


vn =, gee ie Fae ee T rocket, 
terms of her contract. Is {such’ à -térmihation “of service, either a 
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25 Removal/"'or a-““Dismissa] ? pet seon ho nnus! oii Engineer-in-Chief 


"Es UE Générab^ 
)J "E. i Managér; Calcutta 
This «point: was -considered iin "à "récent «décision of the'”” Telephone ' 
Supreme: Court} Shyam ‘Lal v. The'Stüté of"Utlàr Pradesh (1), "District. 
Das, J. stated? as’ follows: oe ce © Cy d Heloise! — 
"d Sinha, J. 
"In England the rule was well established “from very 
v early times) that public offices- were Jield^àt the pleasure of 
(ithe -Crown.-Dhe "English! Constitutional’ theory was that 
^l: the King;/could! do''no! wrong ' and dccordingly' the services 
e of civil servant could be terminated! Without’ assigning any 
reason’ and ‘no 'actiórn''could: be ‘maintained’ in’ 'the' King’s 
" Courts for dartiages-for wrongful: dismissal. ^ This” principal 
appears to have been applied even to’ the "sérvanti of ‘the 
^ East India Company ‘and’ ‘certdinlyi to’ the civil ‘setvants after 
the British Crown: took over ‘the "territories and the 'adminis- 
‘ tration ‘thereof' from: the East Indi Company.” This state 
of affairs!'continued-“until "i919 "when section 96-B'"óf the 
Government of India Act 1919, while maintaining that the 
^tenüre'cwas during his" Majésty's 'pléasáre; “introduced a 
“minor restriction ‘on this ‘power of dismissal I em, 
As allready’: stated, * sub-section’ (4) ^" Of "tliis" Section 
validated and confirmed the then existing rules and, 
^ sub-ectión-"(2)!" gave power to"'the ‘'Secrétary ' of State 
«for India “ in’: Council ^to “make? rules! for  regülating 
the -classification’ of 'the"civil'Servicei*in: IHdia, "the methods 
of their recruitment, their 'Conditióris “of! ‘service: pay and 
allowances, and discipline and conduct. In exercise of 
this power the Secretary’ of State ‘for’ India ‘in'' Council 
framed certain rules in December 1920 which with .subse- e 
"quent miodificationsWere published dnihe sti May, 1930, 
“Sas The Civil Services (Classification, Cóntfol. and Appeal). 
Us Rüles i9 db boror. 2^. Hin E . 
Lcd OOP CTT tad Z ET Su Ted ich 
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s quao 
Civi. Rule 49 provides: LU 
ER “49. The following penalties. may, for TE ind suffi- 
1954 ^ cient reason and as hereinafter provided be imposed .upon 
sm. Anima members of the services, comprised in any of the classes (1) 
Munshi =. to (5) specified i in rule 14, namely: 
-— ae (vi) Removal from the civil service of the Crown which 
oe ee does not disqualify from fut | 
z; | isqualify from future employment. 
Manager, Calcutta . . (vil) Dismissal from the civil service of the crown, which 
Telephone Ordinarily disqualifies from future employment. | 
District. (Explanation: The termination of employment— 
Mord (a) x 
Sinha, J. x, | | 
(c) of a person engaged under. a contract in accordance 
with the terms of,his:' contract, does not amount to 
removal or dismissal within the meaning af this 
rule or of rule 55). e 
Then came the Government of India Act 1935. Section 240 
is “important for our, purpose. The relevant portion of that 
section were as follows: l 
, . “240, (1) | Except as Gage provided by this Act, 
every person who is a member of a civil service of the 
Crown in India or holds any civil post under the Crown in 
India, holds office during his Majesty's pleasure. 
(2) No such person as aforesaid shall be dismissed 
(rom the service of His Majesty by any authority sub- 
r ordinate to that by which he was appointed. 


(3) No. such person aforesaid shall be dismissed or 
,reduced in rank.until he has been given a reasonable 
^, opportunity of showing cause against the action proposed 
4 to be taken in.regard to him.” 


Finally we, haye our Constitution— , : ' 


uu 

ec Article... sua ). reproduces the provisions .of sec- 

Hon. 240. (2), « of the ‚Government of India Act 1935 
Removal like dismissal: no 

doubt biag about a termination of service but 
every termination of service does not amount to dis- 


missa] or removal. A reference to the Explanation to 
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Act corresponding to Article 399 of the Constitution, then the 
petitioner cannot maintain an application at all. l 

Mr. De argues that assuming that this agreement governed 
contract between the parties, the entire body of rules applicable 
to civil servants was attracted by the omnibus clause in the 
agreement which has been set out above. The position, how- 
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ever, is not so simple as that. Here, there is a service contract Manager, Calcutta 


and there is a specific provision therein when a the mode 
of termination of service. 


I am not concerned with dismissal or removal from service 


by way of punishment because more difficult questions arose in 
respect thereof. What has taken place here is a mere termina- 
tign of the services of the petitioner and must be taken to be 
under clause 7 óf the agreement. Since there are terms in this 
agreement which govern matters relating to termination of ser- 
vice, the question is whether they supersede or stating that the 
Superintending Engineer was at all material times the appoint- 
ing authority in respect of telephone operators in the Calcutta 
Telephone District. He refers to notification No. 7/ 56 ji 50 Ests. 
Issued by the Ministry of Home Affairs published in the Gazette 
of India on the 28th April 1951. That notification states that 
the President of India, under powers conferred by Article 308 
of the constitution was making certain amendments in the rules 
published in February 1932. According to this notification, the 
appointing, authority, so far as the petitioner is, concerned, is 
the , Gerieral Manager "who actually appointed her in January 
1946, ' ‘or the Superintending Engineer ‘who. | has become 
the appointing authority since April 1951. E think however 
that for purposes : of ‘this’ application, this abstrüse point héed 
not be decided, as the issue raised can be disposed of upon” a 
simple point. Article 311 (1) only applies wheré there iè à 
“Removal” or a “Dismissal.” In the instant case, the peti- 
tioner s “service has. been terminated and it. 'can ‘onily be done in 
accordancé : with the terms of her contract Is such a 'termina- 
tion of service, ‘eithér a’ TL or a ^ Dismissal”? es 


lu "M .d tja ! 


E 


This poii ‘was considered "ii ia récent décision" of thé 
Supreme Court, Shyam Lal v. The State of Uttar Pradesh (1), 
Das J., statd as follows: — 
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CIvIL. "In England the rule was well established from very 
m early times that public offices were -held at the pleasure of 

id the Crown. ‘The English - Constitutional theory was that 

Sm. Anima the King could do no wrong and accordingly the services 

, Munshi -Of civil servant could be terminated without. assigning any 
fuccum reason and no action could be. maintained in the King's 
Chief % General Courts for damages for wrongful dismissal. ‘This principle 
Manager, Calcutta appears to have been applied even to the servants of the. 
Telephone ` , „East India Company and certain to, the civil servants after- 

^ District. athe British Crown took over the territories,and the adminis- 


tration thereof from the East India, Company. .i This state 
of affairs continued until , 1919 when, section .96-B,, of, the 
Government of | India Act 3919. while. maintaining that the 
" "tenure i _was during his, Majesty's Pleasure, introduced a 
., minor, restriction, on this’ power of c dismissal . ; 4 * 
_ As already stated, sub-section (4) of this” section validated, 
“and confirmed’ then existing ` “rules and sub-section (2) gave 
l power to the Secretary of State for. India i in Council to. make 
niles for regulating the classification of the civil Services in 
‘India, the methods of their recruitment, ‘their conditions of 
| service, pay. and allowances, ` and , discipline and conduct. 
E In exercise of this „power the Secretary of. state for India 
“in Council framed" certain rules in December 1920 which 
with, subsequent modifications were published -on the 27th 

' May 1930 as The Civil. Services (Classification, Control, and 


Appeal) Rules,’ Y 
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Prevent thi operation of the ordinary “rules whereby the 
services of a civil servant can be terminated. In my opinion, that 
must, be SO. "Where there is a contract of service and service has 
to be terminated in terms ‘thereof, the .general rules regarding 
the removal from ` service or dismissal applicable to civil servants 
do not apply. ` ; 

"The position, TN is ctas the authorities were entitled 
to terminate the service of the petitioner under clause 4 of the 
contract. . Under that clause, three months’ notice had to be 
given or salary in lieu thereof. 'The respondants, however, gave 
one month's notice and offered to pay one month's salary. If 
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this amounted to a violation of the terms of the service contract, Civir. 
it is at least a breach of contract for. which the petitioner's proper 


p ceder 3p ge cn Ve 


i 


remedy is to bring an action for damages. , .. M um 
; Sm. Anima 
,. This view of the matter also disposes of the question as to Munshi 
whether the petitioner. is entitled, to ‘challenge the dismissal as SA P 
contravening the, provisions -of Article 311 (2) of the Constitu- Chi prado 


tion. Since the termination of service is to be made in terms Manager, Calcutta 
of a service agreement, the provisions of Article 311 (2) does not . Telephone 
apply and the formalities mentioned therein, namely giving her District. 
a reasonable opportunity of showing cause etc. areinot necessary. ; 17 
This is now the settled law, as decided in Satish Chandra Anand  ?"he, J. 
V. The Union of India (a), and.Shyam.Lal V CP hésState of Uttar 
Fradesh4(2). MD sb, aui dO gi 
a Sd 0 v Ebo recs aware GEAR aaa 

Mr. De next takes the point that the-order,ofi dismissal dated 
the 2oth June 1952 is bad because it contraven as the provisions 
Article 311 (1) of. the Constitution. That ‘Article, runs as 
folows:- . . PNE. - : - : 


HE f " 
*kp ie PPS oap csi quU 


- 


t 


< No person who is a member of a civil service of the 

“Union or an All-India Service or a civil service of the State 

v- or holds,.a.civil post;under the Union or a State shall be dis- 

— missed: or. removed ‘by.an authority subordinate to that by 
which he was appointed." 4 ET 

The contract of service ‘dated 1st January 1946 is signed by 

the General Manager, Indian P. & T. Department T elephones, 

Calcutta District. The termination of.service was effected by a 

letter dated the goth June 1952, which is signed by the Superin- 

tending Engineer. It is not disputed that the- Superintending 

Engineer is a official subordinate ‘to’ the General Manager. I 


have:before me an- affidavit Rule 49 provides: -- - 
Co 
^49. The following penalties may, for good and suffi- ? 


cient reason and as hereinafter provided be imposed upon 
members of the services, comprised in any of the classes (1) 


- to (5): specified in ruleí14, namely: .,;, - +i, . 
` 7 E ! oe 7 $ E Pew X i E 7 

(1)' (1953) A.LR. (S.C).zpo.  . oe a9 SEN re 
"4 (2) (1954) S.CAY 476. 0 ok, Sets Mina : 
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(vi) ‘Removal from the civil service of the Crown 
which does not disqualify from future employment. 


1954- 
Sm. Anima (vi). Dismissal from the civil service of the Crown, 
Munshi which ordinarily disqualifies from future employment. 
A (Ex pianamenti The termination of'employment— 
Chief & General i 
Manager, Calcutta > ° > > (a) (X 
Telephone I i A ur d 
District. fa (b) x A 
— : E j 
PR (c) Of a person engaged under a contract in 


accordance with the terms of his contract, does not 
amount to removal or dismissal within the meaning of 
this rule or of rule 55) 


Then came the Government of India Act 1935. Section 240 
is important for our purpose. The relevant portion of that 
section were as follows: 


‘2: "$40 (1) Except as as provided by this Act, 
every person who is a member of a ‘civil service'of the Crown 

“ in India or holds any civil post under the Crown | in pinan, 
holds office during his Majesty’s pleasure: 


2(2)' No‘ such ' person ‘as aforesaid ‘shall -be dismissed 
He from the service of His Majesty by any aun: subord mate 
“to that by-which he`was Pu eC 
NES p octo lu te ML [15 T 
"(g No such — ‘jaforesaid’ shall be dani Or 
i MR iw rank: until he' has-been: given: a reasonable ‘oppor- 
tunity of showingicaüse!against the" action proposed'to be 
taken in regard to him. | 
aap qa Genre fae 4 Bord ire cue : 
hr ‘Finally; we have our Conu Ninon c oW i ue 
f ii D jo EE. oF oat nor 
Article 311 P MU the dovini of section 240 
(2) of the Government of India Act 1935 
Removal like dismissal no doubt brings-about a termination 
of service but every termination of service does not: amount 
to dismissal or removal. A reference to the Explanation to 
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pud Wee? peus ae I apta dts ear 
rule 49 quoted above will show iu severi kinds of ter- Civi. 
mination of service do not amount to removal or dismfssal. pub 
Our recent decision in Satish Chandra Anand v. The Union 1954- 
of India (1) fully supports the':conclusion that Article Sm. Anima 
311 does not apply to all cases of termination of service. Munshi 
$ IfA : T .' Va, 
‘That was a case of a contract'for temporary service being Vest 


terminated notice under one of the clauses of the Contract Chief s General 
itself and fell within clause (c)'of the Explanation to rule Manager, Calcutta 
49 and Article 311 was Hon by d cour not to have ren) "Telephone 
"application to the case.” © . — District. 


‘The case here is exactly similar and, falls within claüse (e) ia 
of the Explanation to rule 49. ‘There is a contract of service 

: hereunder which a service can, be terminated upon: three months’ 

‘notice. “Termination of service by a notice cannot therefore be 
“treated here either as dismissal or removal from service and, does 

not attract the provisions of Article "811. It, “it, ‘is the. Case 

of the petitioner that the Superintending Engineer could not in 

„law represent the Government.of India' for purposes. of. terminat- 

"ing the Services of ‘the petitioner, she can file a suit for a‘ declara- 

tion that: she is still i in the employ of Government. Application 


under 226 will ,not lie and no constitutional provision has been 


. infringed. "PD "Uc IMPO" 


The result is that the points taken have failed and the 
application must be dismissed. The Rule'is discharged. The 
respondents were manifestly i in error in considering the petitioner 
to be a ‘temporary employee and taking’ all “matters into con- 
sideration, J make no order as to costs. 


teld ea hae Ti * as 


D. P. Sar rbadhikary 6 & Co,: " Solicitor for a Applicant 
grdi T 7 Uu. a 
S. K. Mandal: Solicitor for the Respondent. 


' Application dismissed. 
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, Calcutta, and the issue was ,Whether an, allottee 
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ga o de SE aa |. SRINATH DAS .. ge ES qu 

) Pu fat ot vU. ar epe 

a DEBI PROSAD SHAW.&. ANR:* : 

Qux opp wp. nest NX sod OE 1T 

Calcutta Municipal Act, Sections 392 and 394—Stalls in Municipal, Market— 
Allottes of such a stall, whether a mere licencee or he acquires an 
interest in, the immoveable property—- Whether such an anottep possesses 

“an interest in the title of the stall. 

/ Where a suit was brought for adjudicating upon the validity or otherwise 
of the: cancellation of licences ‘in respect of.two' stalls.in a Corporation 
Municipal ‘market, situate outside the, jurisdiction of the High Court, at 
of a stall in the, Municipal . 
market was a mere licencee in respect, of the Stall without any interest in 
the titie of the stall. a 

""Held: ' That in view “of the ‘facts that -the stall holder hasi to pay a 
considerable sum of: money: before! he can -be ‘allotted the stall and that he 
has -to, be given’ 7 days’ notice -before he can be,called upon, to vacate or 
quit the, stall, the stall holder must, be, held to be in exclusive possession of 
the stall so long as he complies “with the conditions laid down by the 


Calcutta’ Municipal Act, and any other persons found upon the stall will 


be considered tresspasser, and as such a suit regarding the tittle of a stall 
is a suit for land. 

AH "LM y ques "k ^ TED 

` Suit Aka a ovienhip of certain stalls in a Municipal, Market, in 
Calcutta, 

The ateral facts will appear from the judgment, 


A. K. Sen and S. " for ‘the Plaintiff. 


Subimal Roy and S. c. Deb for the Defendants. 


? r 


The judgment of the Court was as Towi — 
J. Das Gupta, Advocité for the Corporation of Calcutta. 


C. K. Mitter, J.:—One Srinath Das was the own of two 
businesses in sweetmeat at stalls Nos. 10 and 12, G-Block, Lans- 
downe Market Calcutta and at 140/A, Russa Road, Calcutta, 
outside the jurisdiction of this Court. , Some, years ago the 

* Original Side Suit No. goog of 1949. 
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the Corporation of Calcutta, one of (he defendants in this suit, 
allotted the two aforesaid stalls at Lansdowne Market to the 
said Srinath Das, who also held for several years a licence in 
respect of the said businesses under the Calcutta Municipal Act. 
The defendant Devi Shaw used to be employed by the said 
5rinath Das in this business at Lansdowne Market. 

Srinath’ Das, who originally filed the suit, is dead, and his 
heirs and legal representatives have been brought on the record 
as plaintiffs in this suit after his death. The case of the plain- 
tiffs is that Srinath Das was away at his native place at Mathura 
in or about June, 1948 and on coming back to ‘Calcutta in 
September, 1948 he was refused access to the shop at’ Lansdowne 
Market by the defendant Devi Shaw. The plaintiffs allege that 
the licence of the deceased Srinath Das had been revoked and 
cancelled by the Chief Executive Officer, Corporation of 
€alcutta on the pretended ground of Srinath Das’ having sublet 
the said stalls in Lansdowne Market and thereby contravened 
the terms and conditions of the licence granted to him. The 
plaintiffs further complain of certain orders passed by the Cor- 
poration of Calcutta on the 8th September, 1948, goth December, 
1948, 8th January, 1949 and 5th March, 1949. These orders 
relate to the revocation or cancellation of the licence of Srinath 
Das in respect of the stalls at Lansdowne Market and the allot- 
ment of the said stalls to the defendant Devi Shaw. These 
orders, according to the plaintiffs, were passed by the defendant 
Corporation of Calcutta at its principal office within the juris- 
diction of this Court. The plaintiffs also contend that the 
deceased Srinath Das had never agreed to transfer ‘the stalls at 
Lansdowne Market or any portion ‘thereof to the defendant 
Devi Shaw and that the deed of agreement, dated the 15th 
September, 1945 set up by the defendant Devi Shaw as affecting 
to transfer the aforesaid stalls at the Lansdown Market, is not 
binding on the plaintiffs and should be adjudged void, and 
delivered up for cancellation. According to the plaintiffs all 
the said orders of the Corporation of Calcutta mentioned above 
were made malafide and in collusion and conspiracy with the 
defendant Devi Shaw. The plaintiffs charge that the defendant 
Devi Shaw unlawfully and in breach of faith and confidence 
reposed in him by the deceased Srinath Das completely ousted 
the said Srinath Das and usurped all books, papers, accounts, 
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vouchers of the said Srinath Das in respect of the aforesaid 
stalls at Lansdowne Market and thereby deprived him of all 
documents of title. . The plaintiffs submit that they are still the 
owners of the business at the aforesaid stalls and as the defend- 
ants are denying and or are, interested to deny their right, title 
and interested in the said business they are entitled to a declara- 
tion from this court upholding their right in respect thereof. 


. They also claim to be the owners of the licence in respect of 


the aforesaid stalls. The plaintiffs further state that they have 
suffered loss and damages by reason of usurption by the defend- 
ant Devi Shaw of the business of Srinath Das at Lansdowne 
Market and by reason of the pretended cancellation and the 
revocation of the licence granted to the deceased Srinath Das. 
They also claim damages to the extent of Rs. 20,000/- being the 
value of -the stock-in-trade and assets of the business alleged to 
have been wrongfully converted by the defendant Devi Shaw. 
By the plaint as originally filed the plaintiffs asked for a decree 
for (a) a declaration that the plaintiffs were the owners of the 
business. stalls Nos. 10 and 12, G-Block, Lansdown Market 
Calcutta, (b) a declaration that the plaintiffs were entitled to 
be the licencee in respect of the aforesaid stalls and that the 
pretended cancellation and revocation of the licence granted to 
Srinath Das was unlawful, (c) a declaration that the pretended 
agreement dated the 15th September, 1945 was void and delivery 
up of the alleged agreement for cancellation, (d) loss and damages 
and loss of profits assessed at Rs. 200/- per month of alternatively 
accounts of the said business and enquiry there into and pay- 
ment of the sum found due, (e) stock-in-trade of the assets of 
the said business valued at Rs. 20,000/- and other reliefs. The 
suit was filed on the 8th August, 1949. After the death of 
Srinath Das on the gnd January, 1943 the plaint was amended 
by the addition of a new paragraph 21 and other amendments 
necessitated by the death of the said Srinath Das, both in the 
body of the. ieee and in the Cause Title and in the reliefs 


asked for... 


aaa there was a further amendment, by this para- 
graph 9 of the plaint was further altered by the addition of the 
following: “The defendant Devi Shaw has, further, by mis- 
using. his fiduciary position, wrongfully procured from the de- 
fendant Corporation of Calcutta licences for the said stalls in his 
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own name. ‘The defendant Devi Shaw is liable to hold the said 
licences and the said stalls in trust for the plaintiff.” The 
prayer portion was also amended by the addition of a new 
prayer (b) (1) which reads a follows: —“a declaration, if neces- 
sary, that the defendant Devi Shaw is holding the said stalls and 
the licences in respect thereof in. trust for the plaintiff.” The 
defendants Devi Shaw. and the Corporation of Calcutta have 
filed separate written statements. The defendant Shaw. deriies 
that Srinath Das, was the owner of the two businesses or either 
of them, his contention being that he was the absolute owner of 
the businesses from 1943. He also denies that he was a servant 
of the plaintiff Srinath Das, as untruly alleged in the plaint. 
The case made by Devi, Shaw in his written statement is that 
the: deceased Srinath Das had sublet the said stalls ‘to him in or 
about 1943, and that he had been carrying on the confectionery 
business at the stalls in Lansdowne Market ever. since’ that time. 
We states further that he was called upon by the defendant Cor- 
poration of Calcutta to vacate the stalls and upon his application 


“for allotment of the same to him the stalls were so allotted by 


the Corporation of Calcutta on payment of Rs. 3,000/- as initial 
rent. In paragraph 8 of his written statement Devi Shaw makes 
a positive case that in or about 1943, Srinath Das sublet or 


leased the said two stalls to him on certain terms and conditions, 


viz., (1) that the defendant Devi Shaw would pay the daily rent 
of the said two stalls payable under the licence to the Corporation 
of Calcutta (3) that the plaintiff Srinath Das would continue to 
apply for renewal of the said licence from the Corporation of 
Calcutta (3) that the defendant Shaw would .pay to the plain- 
tiff, Rs. 3/- per day as rent.of the said two stalls. With regard 
to the agreement for the transfer of the two stalls in 1045 the 


‘defendant Devi Shaw's case is that the agreement was validly 


entered into and is binding on the plaintiff Srinath Das and 
that thereby, the rent payable was increased to Rs. 4/- per day. 


Ihe confectionery business, according to Devi Shaw, belongs 


entirely to him and was started with: his money and that the 
plaintiffs have no interest therein. Devi Shaw also dénies the 
plaintiffs right to claim any damages or the value of the stock-in- 


trade. Among other defences taken by him Devi Shaw contends 


that this Court has no ‘jurisdiction. to try this suit. The de- 
fendant Corporation of Calcutta, by its written statement, con- 
tends [hat the orders contained in the plaint were all validly 
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and legally made, that there'was no collusion between the Cor- 
poration of Calcutta and the'defendant Shaw, that the plaintiff 
Srinath Das was called upon to produce his account books for 
various years and to show cause why his licence should not be 
cancelled, that the said plaintiff did not avail himself of the 
said opportunities whereupon the licence granted to him was 
cancelled. ‘The Corporation also states that the Chief Executive 
Officer, on due consideration, duly reallotted the stall to the 
defendant Devi Shaw upon payment of Rs. 3,000/- as initial 
rent and_Rs.-4/- as daily rent from the oth September, 1948. 
The Corporation raises various technical defences, viz., that the 
suit "was barred by limitation, that it was not ipa piaga 
against the Corporation of Calcutta under the provisions of Duc 
Calcutta Na Act: 1923 etc. 


4 The Corporation states further that the stalls Nos. 10 and: 12 
of Block C.of the Lansdown Market were allotted to the plain- 
tiff several years ago on a permanent basis for carrying on busi- 
ness in the sale of sweetmeat subject to the terms and condi- 


‘tions of a licence granted to him:by the Corporation under 


Section 394: of the said Market found that the said stalls were 


-in the actual occupation of the defendant No. 1 and the plain- 


tiff was thereupon required to show cause why his licence should 
not be cancelled for subletting the said stalls without the per- 


_.mission of -the Corporation. The plaintiff neither appeared 


before the Superintendent nor did he show cause pursuant to the 
notice but the defendant Devi Shaw-sent in a reply stating that 
he.was.a servant of the plaintiff managing the-said stalls on 
behalf of the plaintiff. In the absence of convincing proof of 


subletting, the plaintiff Srinath: Das’. licence was renewed in. 


April 1948. ‘Thereafter further enquiry was instituted in 
August, 1948. The plaintiff did not appear' nor did he show 


, cause. , The defendant Devi Shaw appeared and submitted that 
the. stalls had been sublet to him. After full consideration of 


the matter the plaintiff's.licence in respect.of the stalls was can- 
celled by an order dated the gth September, 1948. which order 
was. duly -communicated .to the plaintiff. The plaintiff Srinath 
Das. was further.called upon to establish to.the satisfaction of 
the First. Deputy. Executive Officer of the Corporation of Cal- 
cutta that he was still in occupation of the said stall and the 
owner of the business carried on in the Lansdowne Market, and 
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. on the plaintiff's failure to do so the:matter was referred to the 
Chief Executive Officer directed that if the plaintiff did not 
satisfy the First Deputy Executive Officer by the 4th January, 
1949, the order for cancellation of the plaintiff's licence would 
be given effect to and the stalls be reallotted. "The plaintiff 
Srinath Das failed and neglected to satisfy the Deputy Executive 
Officer on the points mentioned and the order for cancellation 
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of his licence was thereupon confirmed. Subsequent thereto-on G. K. Mitter, J. 


the defendant Devi Shaw's application for allotment of the said - 


stalls the Chief Executive Officer reallotted the stalls to him by 
an order dated the 25th March, 1949. Various documents have 
been disclosed by the parties in this case but no agreed brief of 
documents were put.in and the following issues were aaa at 
the hearing of the suit. 


1. Did Srinath Das sublet the stall to Devi Shaw? 


2. Is the plaintiff the owner of the business carried on in 
the stalls in suit? 


3. Was the defendant Devi Shaw a servant of the plain- 
. tiff? ; jo eG oe 


4. Did Devi Shaw wrongfully procure the licence in his 
own name as alleged in paragraph 9 of the plaint? 


p. Axe the orders. mentioned in paragraph 10 of the plaint 
„unlawful as alleged therein? Is the penes bound by 


the said orders? 
6. Has this Court Jurisdiction to try this suit? 
eo. | Is this suit barred by limitation? 
.. 8. To what relief, if any, is the plaintiff entitled? _ 
g. Is the suit maintainable with regard to prayer (b1) in 


view of the fact that no leave was obtained under clause 
19 at the time of the amendment? 
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.. Counsel for the plaintiff Mr. Sen suggested that I should 
give my decision on the question of jurisdiction first, and this 
course was. also acceptable to counsel for the other parties. 
Counsel for the 'defendant Devi.Shaw contended that the suit 
was not maintainable with regard to prayer (bi) in view ot the 
fact, that no leave had. been: obtained under clause 12 ot the 
Letters, Patent at the time of-the second amendment of the plaint 
making additions..to paragraph g of the plaint and inserting 
the new prayer. (bi) already. mentioned and counsel. relied on 
the decision of Sinha, J: ini the case of Kshitish Kumar Shome v. 
The State, of Bihar (1); This case is an authority for the- pro- 
position that an amendment which necessitates ‘the granting: of 
tresh:leave under clause 12 of the Letters. Patent should not be 
allowed inasmuch as such leave can only'be granted at the time 
of the institution of the suit. The learned Judge, of course, 
visualised a case where such leave could be granted, viz., the case 
where a new party is sought to be brought in by reason of the 


amendment. But.the judgment really does not corisider the 


question as to what would be the effect if amendment has already 
been allowed and no exception taken thereto at the time when 
the application. for amendment was made. This point is, how- 
ever, covered by the decision of Gentle, J. in the case of Barasat 
Basirhat Light Railway Company v. The District Board of 24 
Parganas .(2), a. judgment which is referred to' in the case of 
Kshitish Kumar Shome v. The State of Bihar (1). The case ot 
Barasat Basirhat Light Railway Company's Case (2). In this 
case the railway company filed a suit against the District Board 
of .24-Parganas claiming certain. moneys due under an 


‘agreement.: After the institution of the suit and as a 


matter of fact during the progress of the hearing thereot, 
it was discovered that the agreement was not binding on 
the District Board by reason of the absence of certain formalities. 
An application was then made for amendment of the plaint by 
the addition of claims: under section 65.and.section 70 of the 
Indian Contract Act. The learned Judge allowed the appli- 
cation and gave the defendant an^opportunity to file an addi- 
tional written statement. It appears from the judgment of 


Gentle J. (see at P. 23) that “ After the conclusion of all argu- 


(1) (1953) 91. C.L;J.- 279. 
(2) (1946) A.LR. Calc 2g: +> 
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ments referable to the several claims and the matters arising out 
of and in connection therewith, objection was taken on behalf 
of the Board to the jurisdiction of the Court in: ‘respect of the 
claims made in amendment in the, plaint. “At the time when 
the question of amendment arose and when leave was given on 
the 17th November, 1943, for the amendment to be.made, the 
question of jurisdiction was not raised; this took place on the 
24th November, The learned, Judge held “jurisdiction which 
the court does not possess cannot be conferred by a party post- 
poning to take the objection and unless there i is jurisdiction in 
the Court, it has none to exercise.” The learned Judge went 
on to observe "Jurisdiction is.conferred to receive, try, and 
determine suits provided the leave of the Court is previously 
obtained when the cause of action arises in part within the 
territorial limit. Leave must be obtained before the suit 
can be received. In -Rampurtab Samruthroy v. Premsukh 
€handamal (1), It was held that the grant of leave is a judicial 
act relating solely to the cause of action set forth in the plaint 
at the time it was obtained, if affords the very foundation for 
jurisdiction and it As not available to confer jurisdiction in res- 
pect of a different cause of action which was not considered at 
the time, and subsequently the plaint cannot be amended so as 
to alter the cause of action, the Court cannot try a different 
cause of action save in ‘another suit.’ In Motilal ‘Tribhovandas 
v. Shankerlal Chhaganlal (2), it was held that when a suit was 
instituted with leave under clause 12 by several persons as 
partners and by amendment of the plaint was converted into a 
suit by only one of them, the cause of action is altered and does 
not lie in’ the absence of fresh leave.” The learned Judge 
observed further “ My attention was not called to the authorities 
and the question of leave being required in respect of the amend- 
ment was not raised when I granted leave to amend the plaint. 
But this omission and the grant of leave to amend the plaint 
cannot OE upon the Court Jurisdiction which it doés not 
possess." ' Mr. Sen, arguing on belialf of the plaintiff, contended 
that such a proposition would work great hardship on the plain- 
tiff.because he would thereby be deprived of amending his plaint 


under the provisions of the Civil Procedure Code. I agree that | 


(1) (1890) LL.R. 15 Bom. 9g. 
(2) (1989) A.L.R. Bom. $45. 
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hardship may be caused to the plaintiff in these circumstances 
but I see no reason why I should differ from the judgment of 
Gentle, J. which I have quoted as also from the judgment of 
Kania, J. of the Bombay High Court in Motilal Tribhovandas 
v. Shankérlal Chhaganlal (1). Without leave under clause 12 
of the Letters Patent such a suit could not be entertained 
at all by this Court, and a person, who seeks to take 
the ‘advantage of this provision of law, should not be 
heard to complain, if through his own default, he omitted to 
include a cause of action which was available to him at the time 
of the instituted of the suit, neither is there any substance in 
Mr. Sen’s contention that once leave is given the Court has 

received the suit" and has “to try and determine " the same 
although by amendment the suit may have suffered a law 
change. Once the cause of action is altered or added to, it 
cannot, in my opinion, be said that the reception of the suit 
continues to be proper without the grant of fresh leave. ° 


The original plaintiff Srinath Das claimed to be the allottee 
of two stalls in Lansdowne Market. It cannot be doubted that 
these stalls by themselves are immoveable properties. Ihe terms 
of allotment are not to be found in any document which has 
been disclosed but it is asserted by the parties that a considerable 
amount of money had to be paid for such allotment. The 
licence which was granted to Devi Shaw in the year 1949 has 
been marked as an exhibit in this case and it was agreed that 
the terms of the previous licences were the same. This licence 
was, granted under section 394 (1) of nS Act YII of 1933. 
It read as follows: 


“The Corporation of Calcutta hereby grants ‘unto 
„Debi Prosad Shaw this licence on payment of Daily Rent 
under section 401 of the Calcutta Municipal Act, at the 
rate of Rs. 4/- per day during the month of January 1950 
for occupying stalls Nos. 10 and 12, Block No. G and for 
selling or exposing for sale sweetmeats subject to the con- 
ditions in force in respect of Municipal Markets, and those 
specifically mentioned on the back. 


(1) (1989) ALR. Bom. 845. 
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This licence shall be deemed to be a licence for the 
days for which the’ daily rent is- paid in advance as per 
receipt thereunder.” m 

Various termis and conditions are to be found printed on 
the reverse of this licence. The important térms being: 
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(1) That no change in the nature of business will be G. K. Mitter, J. 


‘made by the stall holder ‘without written sanction being 
hrst obtained from the Corporation in that behalf. 


(2) "That no stall holder shall sublet: the use of the 
stall or any portion hereof or transfer his title, interest or 
any portion of interest in the business conducted in the stall, 
or admit or discharge any party in business without special 
sanction being first obtained from the Corporation in that 
behalf. V 

(3 That the daily rent for the stall shall be paid daily 
in advance before 10 A.M. every day. | ' * 


(4) That the licensee shall pay in addition to the daily 
rent the amount due for electric charges (Additional rent) 
for the month within the month. | 


(5) ‘That the stall-holder shall be bound to quit and 
make over peaceful possession of the stall within 4 days 
from the service of a written notice to that effect by (he 
Corporation. _ 

(6) That the stall holder shall be bound to comply 
with the directions and orders of the Corporation as may 
be given from time to time, and with the provisions’ of the 
Municipal Act and the Rules and Regulations and Bye- 

' Laws made’ thereunder which are now in force or may here- 
“after come into force in respect of Municipal Markets. 


(7) The relevant ' provisioris governing in issue of 
licence ‘under the Calcutta Municipal Act in respect of 
markets aré to be found in Chaptér XXVII of the Calcutta 
' Municipal Act of 1923. The material provisions are as 
follows: — E ik i | | i 


|| 
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Givin. a 44, Section 392:(1) (b): —Ihej Corporation may from 
n l time to, time build. and. maintain such Municipal 
a markets, Municipal slaughter houses.and Municipal 

Srinath Das stock yards and such stalls, shops, sheds, etc., for the 

WA ; ,, ., use Gf persons carrying on terms or. -business, in or 

Fe El frequenting, such markets, slaughter houses, or, stock 


yards, and provide and maintain in such Municipal 
G. K. Milter, J 5 `, markets such buildings, places, machines and correct 
| l weights, scales and, measures for weighing and measur- 
ing goods sold therein, as: they may think fit. 


—— M 


| Section 394 (1): —No person shall, without a 
licence from the Corporation, sell.or expose for sale 
= animal or artiçle in any Municipal market: 


Provided that no fee shall be dad for such 
licence. 


Section 401; —The Corporation may— 


.(a) charge such stallages, rents and fees— 
(i) for, the occupation or use of any stall, 
shop standing, shed or pen in a Muni- 
cipal «market Municipal., slaughter 
E ; house or Municipal stock yard, 
(ii) for right to expose goods for sale in a 
Municipal market. 


jos cow, d | i l 
_ Section 403 (1):— The, Corporation, after. giving the 
| pou concerned an BADEN of being: heard may. 
. (6). determine. any lease or tenure, wien. chy, person . 
may, haye in any such stall: shop, standing, shed, 
e pen or place. 

These sections show that the , Corporation may lease out Or 
create a tenure inter alia in stalls in the Municipal markets: and 
charge rents for the occupations or use of any such stalls, as also 
for the right to expose goods for-sale. ‘The terms of the licence 
which I have set out above shows that rent was being charged by 
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the Corporation of Calcutta for the occupation ot the stalls and 
for selling or exposing for sale sweetmeats in. the said stalls, 
the consolidate amount being. fixed at' Rs. 4/- per day. The 
plaintiffs complaint in this suit is not only that Srinath Das 
was the grantee of a licence for a confectioner’s business and 
that Devi Shaw was his agent for the-purpose of Carrying ‘on 
his business but that he was the allottee of two stalls wherein the 
business was being carried :on. The plaintiffs -complain not 
only of the revocation or cancellation of the licence issued to 
Srinath Das but also about the allotment of the stalls to Devi 
Shaw. They further complain that no transfer was effected at 
any time by Srinath Das to Devi Shaw.of the stalls or any interest 
therein and that Devi Shaw had wrongfully usurped books and 
documents of the business and ousted the former plaintiff Srinath 
.. Das, that the orders of the Corporation: are inoperative and not 
binding either on Srinath Das and on his heirs and legal re- 
presentatives. Although the plaintiffs did not ask for any de- 
claration of their title to the stalls directly 'they asked for a 
declaration that the agreement set up:by the defendant Devi Shaw 
purporting to transfer the stalls should be declared void and 
should be delivered up for cancellation. 
| jc ; 

Mr. Sen, appearing.on behalf of the plaintiff contended 

that neither the plaintiffs nor Devi Shaw acquired any interest 
in any immoveable property and that by the licence they were 
only granted privileges for carrying on business in the stalls 
mentioned in the plaint, that they could not be said to be in 
exclusive occupation or possession of the stalls, that their user 
of the stalls was limited in that they could only occupy the stalls 
for certain hours in the day and in a manner consistent with the 
‘Calcutta Municipal Act. and the Bye-Laws promulgated- there- 
under. He contended further that the position of the plaintiffs 
or the defendant! Devi Shaw was merely that of a licensee with 
no interest in:the immovable property. On the other hand, 
it was contended on behalf of the defendant Devi Shaw that 
although there might be restrictions as to the: mode.of user of 
these stalls the defendant Devi Shaw certainly had an interest 
in these stalls and that he was not a mere licensee. Reference 
was made to a: passage in Mulla's Transfer of Property Act to the 
effect that a distinction between a lease and a.licence showed 
that the licensee had to give up possession immediately when 
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called upon to do so and was not entitled to any notice and 
that the licensee, had no. right to exclusive possession of the 
premises occupied: by him. Mr. Sen on behalf of the plaintiff, 
referred me to 'the various sections: of the Calcutta Municipal 


Act which I have dealt, with and contended that the licence in - 


this ,case could not be said. to amount to an interest in land—at 
best, it merely amounted to a permission to expose goods for 
sale. He. referred to a judgment reported in support 
of his contention the .case being that of ‘the Secretary 
of State for India v. Karuna Kanta Chowdhury (1). In 
this case a mela or fair was. held yearly on lands included 
in the holdings of agricultural tenants, at a time when they 
were. not used for agricultural purposes, by certain persons, 
called fakirs, who executed in favour of the Zemindar a kabuliat 
agreeing to pay an annual “sayari chandina jama " for the right 


to hold the fair. The fakirs gave the right to hold the fair to 


ijarders who -derived profits: by levying. tools on sellers of cattle 
and other animals, at a certain rate per animal, from stall-keepers 
at so much per stall and from certain other persons frequenting 
the 'fair. p Ps 


It was held that the profits were not paid by tenant to 
landlord, nor for the use and occupation of land, and, conse- 
quently were not rent, and did not fall within the definition of 
^ annual value of land”. in section 4 of the Cess Act, and that 
an assessment of cess made by the Collector on the basis of such 
profits was illegal and ultra vires.” Mookerjee J. observed in 
this case: | 

. "'The question, however, which requires examination 
.'in this case is, whether the profits of a mela which have 
been assessed by the Collector, do fall within the descrip- 
tion of ‘annual value of.land. The question would re- 
quire an answer in the affirmative, if: it is established that 
the' profits constitute rent, either actually payable, or 

. assessed as reasonably payable, by the tenants. ‘The ques 
‘tion would however require an answer in the negative, if 
, the profits are not payable by either cultivating raiyats or 
by other persons in the actual use or occupation of the land. 

The decisive test, therefore, which has to be applied is, 

,Q) (1907) LL.R. 35 Calc. 85. | 
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whether the profits of the mela are rent payable by tenants 
to their landlord. ... . . . . So far as the materials 
on the record go, they appear to indicate that these persons 
from whom money is collected are licensees and not lessees 
P ‘The most substantial contribution is made 

by persons who sell cattle, and the return filed by the 

` ijaradars of the Fakirs shows that a toll is, under the name 
of rent, levied at the rate of 5 annas for each head of cattle 
sold. . . . . . . The question, therefore, narrows 
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down to this; Are the persons, who attend the fair with a f 


view to sell various article of merchandise and who either 
occupy or set up stalls or booths, in any sense tenants, and 
can the sums paid by them to the ijaradars of the Fakirs be 
described as rent by any stretch of language? In my 
opinion, this question ought clearly to be answered in the 
negative. . . . . . . The lands on which the fair 
was held during 20 days in the year, were all comprised in 
the holdings of agricultural tenants. The legal possession 
was in them. "The Fakirs could, not acquires by any grant 
from the landlord an interest in the lands in superssion or 
limitation of, or derogatory to, the interest of the cultivators. 
The zemindar granted them a right to hold the fair. This 
right they could not exercise, if the agricultural tenants 
objected. Substantially, they did not and could not 
acquire any right to the possession of the land. They could 
hold the fair only by consent or acquiescence of the culti- 
vators. It is, therefore, impossible to say that they acquired 
any interest in the lands. Much less can it be said that the 
persons who attended the fair and sold animals, goods or 
articles of merchandise, were in any sense tenants of the 
,ijaradars. They had obviously no interest in the land. 

` They occupied or erected stalls or booths to store their goods 
and to sell them, and paid what was nothing more or less 
than a toll to the ijaradars of the Fakirs." 


"The position of Srinath Das or Devi Shaw in this case cannot 
be compared to the Fakirs or ljaradars in the case just now 
quoted from. The stall holder has to pay a considerable amount 
of money before he can be allotted this stall.. The terms of the 
license itself show that he has to be given 7 days' notice before 
he can be called upon to quit or vacate the stall. So long as the 
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stall holder complies with thé conditions laid down by the Cal- 
cutta Municipal Act, in my opinion, he is in exclusive possession 
of the stall; for any ‘trespass committed on the stall he could cer- 
tainly bring an_ action against the trespasser. It may be that the 
stall holder cán ‘only use the stall for certain hours of the day or 
night and that he has to lock üp the stall at night and is not 
allowed to sleep there. But even then it could not be said that he . 
was-not in exclusive’ | possession of the stall—a fact which would 
give rise to an inference that he was not a mere licensee. In 
Glenwood Lumber Company v. Phillips (1), delivering judgment 
of me Judicial Committee Lord Davey observed at p. 408: 


“IF the efféct of the iristrument is to give the holder 
an exclusive right of occüpation of the land, though subject 
to ‘certain reservations or to a restriction of the purposes 

`- for which it may be used, it is in law a demise of the land, 


` pt T - fe 
: l Aji ; ; zx 


- -The nature of the right acquired by stall- holders and others 
came’ up “for discussion — in the case of Mayor, Alderman and 
Councillor of. the City of Westminister v. The Southern Railway 
Co. & Ors. (2). There the question was whether certain premises 
at Victoria Station were Railway hereditament within the City 
of Westminister occupied for the purposes of the undertaking 
of ‘the’ Southern ‘Railway Company within the meaning of Sec- 
tion’ 1, Sub-Séction 3, of the Railways Act, 1930. The Station 
Yàrd at Victorià Station belonging to the Southern Railway Com- 
pany, was not enclosed within gates,- but was at all times open 
to the public. “Access to the main státion was obtained by gates 
in Wilton Road, Hudson's Place and Buckingham Palace Road, 
às well as by the gates opening on the Station Yard. Those 
gates were closed by the Southern Railway Company's Servants 
at! 12. 45 AM. every night and reopened by them’ at 4-30 A.M. 
for a short while and then closed again’ until 6 A.M. All the 
premises which were the subject- matter of the appeals were 
within the main station, and, when the gates, were closes no one 
could get access to them’ but by the leave of the Company. | The 
4 


(1) (1904) A:C. 405. ` 


"a | Ts "o4 m 1 » qt 


=+ (a) (1986) “A.C. gu. 
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don did kiosks within the station opened at about 8 A.M. and 
closed at-about 10 P.M. The structures and premises which 
were contained in the Railway Station and formed the subject 
matter p the > appeals, could be divided roughly into 5 groups: 


dy Premises of a permanent character not loris 
_ part of the building which was used by the Railway Com- 
— pany for its own purposes. Examples of this were a branch 
'of the National Provincial Bank; and shops belonging to 
Messrs. Boots and others, and a tobacco Stall. 


- (3) Book' stalls and kiosks or - small shops. apparently 
resting on the floor of the Station by their own weight but 
connected by pipes and electrical connections provided by 
the company with parts of the Station. 


tA 


(s) ' Show-cases containing goods exposed for purpose 
' "of advertisement. 


Each of the premises ‘was the subject of an agreement in 
writing between the Company and another party, called in some 
cases a tenant and in others a licensee. In all of, these agree- 
ments certain rights. were réserved to the , Company. These 
could be divided into two main' groups: 

(1) Agreements in the form, of demises. 
(2). Agreements in the form of licences. 

It was contended in the case of the bank’s premises that they 
did not have the right to exclusive occupation or possession and 
that, therefore, they should be separately rated. Other features 
- affecting the bank's Occupancy upon which some reliance was 
placed were (1) that the Railway. Company may, decide upon the 
line of approach to be used by tlie bank and their employees 
in going to the premises; (2) that the Railway Company reserve 
certain rights for the purpose of controlling. pipes and cables 
which run through, under or over the premises, and (8) that’ the 
bank must observe the” by-laws and régulations as to the manage- 
ment of the station and the. requirements of the station-master 
for the management "of the station business “and traffic. Lord 
Russel i in delivering judgment on behalf of himself as also of the 
Master of the Rools, stàted that he could find nothing in these 
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pilvisions inconsistént with the bank having and enjoying the 
exclusive occupation arid possession of the bank. premises for the 
purposes for which they were occupied, namely, for the purposes 
of a bank. In the opinion of Lord Russel the occupation of 
W. H. Smith & Son of the sites of their book stall was no differ- 
ent from the occupation of the site of the bank premises by the 
National provincial Bank Limited it was just as exclusive, just 
as paramount for rating purposes, just as permanent, and- there- 
fore just rateable. This conclusion was arrived at even on the 
face of the contention that the book stall employees, while on 
the railway premises, had to be under the control of the General 
Manager and the Station Master, that by laws had to be observed, 
that book stáll servants were not to obstruct the railway com- 
pàny's servants, that no employee was to be retained contrary to 
the decisions of the General Manager of the railway and finally 
the railway company might exercise some control over what was 
sold-at the book stalls. In my opinion even though the user of 
the stall may be subject to all the restrictions enumerated by 
Mr. Sen, a stall holder was still in exclusive possession or: occu- 
pation of the stall and could not be said to be a mere licensee of 
the stall without any interest in the stall itself. The plaintiff 
himself asked for a declaration that he was not bound by a cer- 
tain agreement to sublet the stall to Devi Shaw. Whether or 
not this agreement was genuine, any decision on this question 
would naturally, amount, in my opinion, to the adjudication of 
some title to the stall 'which must be held to pertake of the 
nature of immoveable | property. I was referred to the judgment 
of the Federal Court reported in Messrs. Moolji Jaitha & Co. v. 
The Khandesh Spinning and Weaving Mills (1). The learned 
judges did not come to the same conclusion in this particular 
case. But there seems to be no doubt that in the light of the 
tests mentioned by the. learned judges this suit would be a suit 
for land. Kania CJ. observes at P. 865 of the Report—" It is 
sufficient to say that taking the suit as a whole one has to consider 
whether it is for the purpose of obtaining a direction for posses- . 
sion or a decision on title to land. or the object of the suit is 
something different but involves the consideration of the ques- 
tion of title to-land indirectly. ^ According to Patanjali Sastri 
Js Observation to bé found at P. 885" suits for land would 
obviously cover claims for recovery of possession or control of 
(1) (1950) F.C, Reports 849. 


/ 
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land and would connote ‘also’ suits » which primarily and sub- 
‘stantially seek an adjudication upon title to immoveable pro- 
perty or a determination of any right or interest therein." The 
suit in the present case is not one which relates merely to the 
ownership of the licence but also includes an adjudication as to 
the rights of the parties to the stalls situated in Lansdowne 
Market outside the jurisdiction.of this Court. According to the 
plaintiffs they were the allottee of the stall and although they 
does. not directly ask for.a, declaration of title to this stall yet 
they contend that the allotment of the-stall to- Devi: Shaw was 
wrongful and that they are not bound by the agreement ot 
transfer of the stall to Devi Shaw. Clearly this would involve 
an adjudication of title to the stall itself.. 

‘+ Mr: Sen wanted» to. get..round ‘this difficulty by: contending 
that his clients had asked for-a-declaration that the defendant 


, Devi Shaw had misused his fiduciary position and wrongfully . 


” procured from | the defendant Corporation, licences for the said 
stall in his own name and should, therefore, be declared to hold 
the said licences and the stalls in trust for the plaintiffs. Mr. Sen 
relied also on the observations: of' Kania C J. and ‘Patanjali 
Sastri ih support of his contentión that if the main object of 
the suit was to bring an erring agent, to. book and get the help 
of the.Court to recompense.the plaintiff for the loss and damage 
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‘caused by the agent, then no matter that the adjudication of, 


title to some land was involved, the suit could not be said to 
be a suit for land, and he contended, further that even if the 
agent was not residing or carrying on "business within the juris- 
diction of this court such a prayer could be granted. In view, 
however, of my conclusion that the plaint has riot been properly 
amended and that I cannot grant | him the prayer mentioned in 
(bl) of the prayer portion, and that I cánnot uphold the'amend- 
ment of paragraph 9 of the plaint, I dọ not think it necessary to 
go into that question.. ` ih 

In my opinion, the suit is a suit for land and as such this 
Court hàs no jurisdiction to entertain it. I, therefore, dismiss 
the suit, with costs. 

Certified for two counsel: kk DE Bak 

S. C. Roy Chowdhury:- *Solicitor for he E 
-7 Sv M; Chatterjee: Solicitor for the Respondent. 


T. C. Mitter; Solicitor for the Corporation of Calcutta. 


$,G,P, - ' U Suit dismissed: with Costs, 
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Before Mr. Justice H. K.' Bose. 
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Contract—Indian Contract Act, Section 74, scope of—Compensatson for 
breach of contract—Reasonableness of the Compensation payable, onus 


of proof. 


If there is no evidence showing that the figure named as compensation 
for breach of contract is unreasonable or excessive, the contract made by the 
parties estimating their damages is ın itself evideneé and if there 1s no other 
evidence of damages, then in certain cases, this evidence alone will be œn- 
sidered sufficient. 

, r E . 

What Section 74 of the Contact Act means is that a party cannot 
get the full amount mentioned in the contract as a matter of absolute right 
or as à matter of course. But if the party proves: that be has suffered 
damage to the extent of the full amount or that the Court considers, even 
without any proof, that the full amount is a 1easonable compensation which 
can be,awarded under the circumstances, the Court can award the full 
amount. One thing is however certain, that the party is entitled to get 
some-amount, not exceeding the sum named, which tbe Court considers as 
reasonable compensation whether any actual loss or wamane; is proved to 
have bcen suffered by him or not. 


-^- 


Suit for NA for breach oí contract. 
The material facts will appear from the judgment. 
T» K. Ghosh for the Plaintiff. 

Sankar Ghosh for tbe Defendant. 


The Judgment of the Court was as follows: 





H. K. Bose, J.:— This is a suit for recovery of Rs. 5,500/- 
as damages for breach of a contract to deliver and instal a Soda 
Water Plant and for, refund, of Rs. 3, 000/- paid 3 as Bsaih in 


i 
* Original Side Suit No 1834 of 1952. 
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respect -of the price of Tie said BEBE and for other incidental 


reliefs'- SÉ s Sn 
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The plaintiffs case 1s that on or about the 11th December, 
1951, the plaintiff agreed to purchase from the defendant one 
aerated soda water plant on terms and conditions as set out 
below : — ' 


1. The defendant would supply. 

| " (a) “One reconditioned Niggare Carbónator by Barnett 
& Foster Ltd. London;-adapted for hand or power 
drive having a capacity of 70 dozen bottles per 
hour coniplete with pressure reducing value and 
two 40 lbs. capacity Ones filled with gas and 
“two electro motors. COE 


r 


ae 


: (b) One Sankey two héad back pressure filling 
: machine With one operator. 


t l i ~ La 


s (9 One hand power crowning machine' on stand. 
ain 


* 4 


(ay ‘One double headed ' syruping machine with stain- 
less steel syrup vessel. | l 
| ie) One bottle washing plant consisting of galvanised 
irori soaking tank ‘electrically driven brushing 
machine and 12 jet rinsing machine. 

2. The price of the complete ` plant would be Rs. 5,800/- 
including delivery and installation at premises No. 7,- Kyd Street, 
Calcutta. The price would include’ ‘replacement of parts for 12 
months from the date’ of installation. - 


' g. Rs. 3,000/- would. be paid in advance, towards the price. 


- 4- Delivery and Installation of the plant was to be com- 
, pleted within two weeks from the 11th December, 1951 (i.e. date 


` 


“of acceptance of the offer). KA, : 


"The defendant also guaranteed that thé lint would be in 


perfect Working order and condition' and would’ produce high 
“class soda water. ^. —. S 


4 KIT 
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un (b). , The galvanised, iron tank of the washing machine 


, was, A Ps replaced by a new, one. 
E NEAR S. P E ETT Í K 
a vue NO) “Delivery and, 'installation of the plant was to be 
ARTE: completed by, ‘6th March 1953, and in the event ot 
failure to give délivety on, Or before that date, the 
defendant would pay compensation at the rate of 


IS Es per day after 6th March 1958. | 


IT ot aye 
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i; was farther agreed that the ' blaintiit would arrange a 
the adjustment of the plant I before it was put into use, under the 
mechanic to ‘complete the fabrication of the connection and for 
supervision and in accordance with the instruction of the de- 
fendants. The plaiütif Was ready and willing. to perform her 
part of the Agreement but the defendant failed to carry out his 
obligations under the contract. „Ihe defendant delivered only 
some parts of the plant, which were scraps and not of merchant- 
"able quality and were useless, for the installation, and working of 
the plant. The plant is still incomplete and has not been in- 
paige and is not, working at all. . The plaintiff offered to return 

the parts; supplied, but the, defendant has refused to take them 
"back. , By, reason ‘of the breach of contract. on the part | of the 
“defendant. the plaintiff has suffered. damages which, 15 assessed 
at Rs. 5,500/-. The particulars of such damages are set out in 
P agraph 15" of the: pláirit The plaintiff also.?claims refund 
of m of Rs. $000/- | 4i, 5. 


m n the written wba the payment ‘of Rs. "3,000 /- is 
-' admitted. It is stated further that the defendant was all ‘along 
„ready and willing to perform his part. of the , contract but the 

, defendant was. prevented, from performing his part, of the con- 
tract by the wrongful conduct of the plaintiff s landlord and 


the plaintiffs business partner Mr. Agabeb. Tt is alleged that 


- f 
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time, for: performance Was exterided’ by mutual consent and the 
defendant performed his part of the contract within the e extended 
time until. he was hindered by the plaintiff not providing the , 


Electricity. It is admitted pat the defendant did not supply 
the. — peres — 


, r 
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Du E One nan machine completé. 
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(Ce) One 4 H:P? Motor for-brüshing machine. 
23 duh eos for the piant and s 


But it is stated that these articles were not riécessary until 
the plant was iristalled; and electricity obtained. :It.is also stated 
‘hat-the value of the’ articles‘ remaining undelivered would not 
exceed’Rs. 500/-: It is further alleged that the laintif did not 
providé the niechanic and the plaintiff having. accepted "the 
‘goods cannot complain of their not being according to the'con- 
tract. “The ‘defendant repudiates liability ' for damages and 
- ‘states that'he i$ not liable to UG. the s sum f Rs. 3,000 /-. 
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in. ast The lowing issties were Taised at ‘the hearing: - m 
DLE 


` 


^3 Did the defendant, comit any breach, of the con- 
“tract as alleged. in paragraphs 1, 2, 5 and 6 of the prune 


t. i : hw S rt l- 
i wg dh Was. ‘the time for ne fonnaneet of the contract 
vextended by mutual consent as ic in paragraph 4 4 of 
ips the written statement? , T 

^ i : : jt f 


3: -Is the provision for payment' of compénsation at 
Rs." 50f: per day 0f:a: penal: nature: or enforceable in: Jaw 
: as es m pagers 5(d) M tie ond 
n ms Ue To ‘what relief, if any, is the AN edtitled? 
| Mfs. Maigatet Preston, the’ plain has deposed’ bëfore this 
Court. She statës that”shé was introduced to`the dêfendantby 
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crei, |. her Mitte ne Thaddeus, towards the end of 1951 in connection 
and with ‘the e purchaser of an aerated water factory which she wanted 
x 1954 tou Mid 


erect, _ The defendant ¢ offered to sell and instal a-Soda Water 


| MĂ `M. -Preston Plant” on terms and conditions , contained, in- a: létter dated .4th 


CUT y] oon December, 1951. She’ accepted this offer and. paid: ‘Rs: , 83000 [- 
J VOTE on 11th December 1951 in advarice. The receipt for Rs. 3,000 /- 
H. Ki Bose, J. 8 tendered and marked, as Ex A.. . Although. the plant was to be 
bo. A Tht delivered and installed within. a fortnight from the 11th 

well December 1951, nothing was delivered by, the . defendant. during 
: ~ °* «he months of Décerhber, January and February.” The defend- - 


ant put off delivery on some excuse or other. On, 23rd February 


Lia- 


a to delivery of some ‘of ie ‘items of machinery. The 
plaintiff accepted, this by, her letter of 24th February 1952. 
Bie nothing was delivered by, 6th March. 1952,0r during the 
rest of the, month. of March. In. or about ‘ist April 1952, tpe 
‘defendant delivered ‘only some of. ‘the parts and said that some 


{us 1 ud 


other: parts were ‘in Lillooàh and Dhurrumtolla but , the- work- 
shops “there had failed to. déliver these parts.. From -this time 
the défendint used to send ‘two Mistries to-7, Kyd Street, every 
i: 

morning” for about 8 Or g- days.. These. mistries -came with a. 
2 promise from ‘the defendant every morning that the defendant 
would bring the balance of the plant that day, but the defendant 
never turned. up with the balance parts and so the mistries used 
to wait for the whole day and then in the evening they would 
“Bo back ‘doing’ nothing. The. plaintiff then wrote to the de- 
féndant to dó something in tHë'rmatter and the defendant came 
forward with the excuse that this head mistry was sick and the 
“defendant ‘was also: Very busy and so'he could not turn up. At 
“this the; plaintiff said ‘that’ if: the ‘defendant supplied - all the 
missing parts of the plant she would get the niàchiné' worked 
with the help of her brother, but no parts were sent at the time 
andso, nothing. could bedone.. About the middle: of April the 
„defendant. delivered, some. more parts but still some parts were. 
wanting to make; the plant complete. The plaintiff-wrote on 
PEL. 22nd April 1953 giving a final chance to the defendant to supply 
3 the. balance -parts; but as the letter was not replied to, nor was 
any step taken by the defendant to deliver. the missing parts or 
—' to instal the plant, the, contract, was cancelled by the solicitor’s 

ih Jette o of the Ed April 1952., It was suggested to the. witness-in 


ee -I 


` . 
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course of cross. examination that she had inspected the plant 
before or at the time the contract was entered into but she has 
emphatically denied that, and stated, that she with her brother 
inspected in the beginning of April, some’ sort of 
iron stand—a funnel like thing and she found th 
was handpainting it. 
she did not understa 


a huge heavy 
at one mistry 
It is quite clear from her evidence that 
nd anything about the machiné at that 
time but she depended on her brother and the deféndant for 
the supply of the proper machinery. Now, of course, she knows 
something about such a Plant as she has been running a plant 
for the last two years (Q. 104-110; Q.. 168-169). The witness 
used to have a talk with the mistries sent by the defendant and 
Im course of such conversation she came to know what parts 
were missing and so noted them down and subsequently referred 
to such parts in her letters (Q. 172). The witness has made it 
Clear that is all the parts of the machine had been supplied her 
mistries would come and make the connection. It was because 
the work was not getting on that the witness suggested that she 
would get the work done by her own mistry (Q. 196-97). It was 
suggested to the witness that she was to supply a soaking tank 
and as that was not done, the work could not be completed by 
the defendant. "This case that the plaintiff was to supply a soaking 
tank or that she failed to supply it is not made in the written 
statement. It is suggested for the first time in'the defendant's 
letter of the 6th May 1952, after the contract was cancelled by 
the letter of 25th, April 1952. The contract itself (letter of 4th 
December, 1951) shows that it was the defendant's obligation 
to supply the Soaking Tank. The plaintiff has dehied that she 
Was to supply any parts at all (Q. 234). It was also suggested 
to the witness that as she failed to get the electricity installed 
the defendant could not perform his part of the contract. The 
witness has stated that “ this particular machine was to work 
with electricity or with hand and since the test was not carried 
out there was no sense in my getting the electricity installed ” 
(Q 207). It appears to me that be defendant has attempted to 
shift the blame on the plaintiff by suggesting that the plaintiff 
failed to do things which she was-under an obligation to do. 
but it is clear: that the: suggestion is an after thought. 'The 
plaintiff has not been guilty of any omission which has preven ted 
the defendant from fulfilling his part of the contract. The 
plain tif gave. her evidence in a very frank and straight forward 
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Civi. manner and I have no hesitation in accepting her testimony as 
1st} t e ENT E , mE ES - 
true. : 
“1954 pde 44 eo te : ji EE | 
Mrs. M.. Preston ‘One Charu Chandra Ghote, ‘the head. .Inistry of the Calcutta 
A uu Esseiice and Gas "Supply, Company, has also given evidence ‘on 


d E nd behalf óf the plaintiff. He went with his master Mr. Randelià 

H SEN z. tO, inspect. the "Machine, vp Kyd Street, in. May 1952:-and ‘after 

ee s. ux. ie examinin ‘the parts along with his master he agreed with his 
Master's view that the parts supplied were;not serviceable.: It is 
cléar that this witness has no clear recollection of. what he saw 
about two years "back. His evidence is that because -the- parts 
Were not new, he was of opinion that they were not'serviceable. 
It should be remembered however that.the contract was for a 
Second Hand machine and so all, parts Sodio not, n be 
new, é ji 
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The evidence -of this witness is not of assistance, to the 
gnum iow x. id ks 
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7 Mr. Randelia, the EIS of Calculo Huene and 'Gas 
2007 Supply: Co. has also deposed on behalf of the plaintiff. “He 
‘inspected the Machinery at 7, Kyd Street and submitted a report 

to the ‘plaintiff... The reportis marked as Ex. B. The witness 

| Was taken for the purpose of seeing whether the.machinery could 

be repaired and,:put in working order. Upon inspection he 

; found that it was a Junk, the parts were defective’ and if-the 
| plant was. worked, the. tank mighi burst: The witness has tried 
to, make out that. the Carbonator supplied by the defendant was 

not, of, the, standard size, and -the pump was -of cheap quality 

metal. He. did not test the machine but:.from its éxternal 
appearance he, ‘gathered . that it: was'"not the ' Original 

Njagara,. Machine ;but many parts .of its were -manu- 

factured, in, “this “country in local workshops - and’ were 

Dot. of durable. or . sound quality. It: is. true that the 

e , witness has intimate, , ‘knowledge . of the Niagara machine 

. derived from ‘his practical experience of. over thirty years 
(Q. 106-112, 119-124) and’ he is-a dealer of such machines, but 
‘it, appears, to me ‘that it, will notibe safe to give full ‘weight to 
the: statements ‘of this witness.asethere is a general or natural / 
tendency, on. the’ part: of one dealer or competitor. in the same 
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line, of , business ,to: decry, or be teas goods supplied ' by 
anothér competitor: , But as I have gotithe. -impression that: the 
defendant has not been quite straight. forward in his dealing 
with the plaintiff it.is not unreasonable to: suppose 'that -sonfe 
parts of inferior quality . were sought, to be, Passed off! = the 
defendant as the original. parts, of a "Niagara, M EE il Hm 
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us Nanda 'Mondal, orie'of the tWo mistries of tlie defendant 
wlio used tó wait-at ki 'Kyd Street froin' morning till evening ; for 
1p or 1'g days i in the expectation that the defendant would come 
with the balance parts of the plant, | hàs also given evidence on 
behalf of! thè „ Plaintiff. He is no longer i the éinploy of the 
defendant and so ‘the’ plaintiff has succeeded in procuring his 
attendance ' before ' the: Court. He has frankly stated that he 
could 'not do' anything at 7 Kyd Street because thé defendant 
bad not supplied z all the parts of the rahine, "He has given a 
list of the'' missing: parts (Q: E ‘and 4o). “That ‘these parts were 
not in fact’ supplied at all,'is clear for the correspondence ‘and 
also’ from the admission! of the defendant in’ his written state- 
ment (para’' 5) and: in "bor." It is clear; that this’ witness had 
refreshed hi$ memory about the inissing parts by discussion Or 
otherwise,’  befóté he "came" into. thé" box.” ‘It has not been 
aie 


i 
silggesied ' in cróss-examináàtion ` that this witness was never de 
puted to 7 Kya. Street ' Or he was never ‘there. - 


pu a ge a attt 2 walled ee 
B bu owes, cr aa Dore ~a 
259 ; Mr. Binpi. the, ENG Kai deposcit before this 
md He has stated that. he was.the factory manager of Andrew 
Yule. & Co.’s,,Garbonic. Acid Gas Factory: froni :1914-1944. . He 
has. designed. a, machine [known as ‘| Sankey;back; presure filling, 
machine " ¿which is sold in the -market.. He is however not a 
graduate..in, Chemical, Engineering, nor has any degree or 
diplome; iof.,any. University., He admits the, contract. and rits, 
modification, but he states that the sum named as compensation 
payable, in, letter ‚of . 23rd: February. 1952, is ;a penal’ sum 
inasmuch as,,the plant .to be installed could not- earn. any profit 
for first-sixf months and it, could. not at:any-time:'earn profit at 
the rate'of Rs. 50/- per;day (Q. 27-34). . He has. stated; that for, 
want of electricity; the;jplant..,could, not-.be installed. His 


evidence iis that the, Machinery was to be operated by electricity: 


power and jt could not be permanently fixed to the ground 
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until electricity w was supplied (Q: 47 -49). ' He has also “suggested 
thatifor want of a.soaking tank tó be supplied by thé’ pláintif, 
therwashing machine could not be installed (Q. 50-51; 203- 208). 


Mrs.. M. Preston But-as I have pointed out already, these- are false excüses put 


v. 


forward to shift fhe blame'on the’ plaintiff. Jt has been’ further 


p i uals suggested by: this witness that 'there "was 'no' water supply which 
H. K..Bose, J. WAS necessary to complete the installation of the plant (Q. 52) 


but no such case is made Jin, the written statement, or in the 
córiéspondenie though the case about. electricity, and. soaking 
tank i is thought of for the. first. time in the letter of the:defendant 
of the 6th May 1952. “Thus the case, about the, water supply, 
is also an after thought, The witness has suggested. that'isome 
parts of the plant were delivered, in the middle of, March .1953, 
(Q. 63 and: Q. 257). But it is dear from his answers to Q. 273-247 
that the suggestion. is obviously false., ' After. being. confronted 
with the letter of the sloth April 1952 “written, by, the defendant 
himself and after being shown the list of machinery attached. to 
it, he made the desperate effort. Of pointing to. the ; bottom , part 
of the Copper Mixer a miniature, model of which was in, Court, 
and s stated that this part Was supplied in the, middle of, March 
and not the whole Carbonator. But that, this statement, is 
palpably- false is clear from, the letter of roth. April 1952, which 
shows. that the bottom part : of, ithe Mixer was sent on the 1oth 
April | 1952. The defendant, gave me the , general impression 
that he was not a truthful witness and he had no scruples in 
inventing lies to justify his wrongful act or conduct. The wit- 
nes$ stated incourse:of his deposition that the value-ofhis'Work- 
shop? was Rs. '5,000/-. He was then: confronted with his state- 
ment im the Affidavit in opposition affirmed:on end June 1953; 
arid’ filed in the application for attachment before- judgment 
made by.the' plaintiff, i where he assesses the value'at-Rs. 5,00100 /- 
for workshop etc. ' The attempts that he made to reconcile the: 
two statements show that he’ was inventing all ‘sorts of lies: ZEE 

DIAS cud. the provision for: payment ‘of compensation ‘at 
the rate of Rs:-50/- per'day, the witness states that:the suggestion: 
for insertion’ ‘of such a -provision’in the letter of. 23rd February, 
1953 tame from’ Mr. Agabeg (Qí'228-232).' This may be true. 
Mr. Agabeg has -notrbeen called. Mr. Thaddaus, it may be 
noted, bas also’ hot- been called... Now although -the suggestion 
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By Mi. Ap gibeg,” it is mu: that the defendant, would, agree to ` 
the’ figuré” of Rs. *5o[- per. day unless there, was, some, basis or 1954: 
date available to him, for: agreeing to this figure. The witness Mrs. M. Predon 
| has stated, that the plant. of, the type contracted , for, can! earn w 
-after 6 months, 1 worked t to fuil capacity, even, Rs.'200 i: per day J. 'S. Humphreys 
T SEITE Turnos LG 
AQ 378. 387). . 16 t might be that, it, is on,“this basis, that ithe de- ia 
"SH endarit thé og that it would; not. be edsonahle, tor suppose P: K. Bose J. 
aat it, un ppo 
^— that ii oris about, k "ih | arch 1952, that ds. after. two months. and 
a Half ’ Aiter ‘the: bo: Goh” "December 41951) within, which .. 
m plant "should have been installed, the plane, would. earn- 
profit at the rate of Rs. 50]- per day; although: in; the box he 
, has suggésted. that a plant does not earn an) | Profit, £ for-fitst.six 
months.” TI: dó not , think or ‘beliéve, . t: Lit cah ibe: laid down 
asan. “inflexible nile that" no- plant can earn : profit, for the first 
six” months. “his” false’ Wággestioh | ‘has. been made: to evade- 
" aiapility fór:corüpehsdtion; altogether, ‘The: defendant i is a fairly 
ic òlaind e perié périéniced” gentleman "and. it 18 ' improbable that he 
o would ‘agree’ t6 6 any ‘figure’ that would, be suggested | by | Mr. Agabeg 
Withotitvaliy' rhyme or tealon. — PR d 
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s Th e corfespóndehce" which ' record  conterporaneous facts 


arid: thrów a'good deal of li t ‘on | the ‘actual state ot, affairs may 
now. be refe Aon eee d 

i! "Thé letter'of 4th 'DecémDer"4951 shows that sóaking tank 
wa$'to ‘be: Supplied: by the defendànt anid’ the whole plant w was to 

be. delivered: and” installéd' ‘within 4" fortnight from date of ; j 
acceptance of the” offer! / Now; althodgh 'thé delivery “and 
installation was to take place within two weeks i.e. by the 26th 
December, 191, nothing iwas! 'done.“ The. whole- ofi December 
and’ Janüary and three weeks” of: February passed/hy;^ — ^ s 
Midi “Heats Shae eh peo pec ana DLE d orewunles sw có 

Then ‘came’ the letter of agrd'February 194% written"by the 

defendant: From this; letter: it'appears‘that ‘thé day before, the 
defendant had sent a hand operated plant for use pending 
supply.of the plant. ordered by. the: plaintiff. ‘It; jis quite: clear 
that the defendant; wasenot;in ajpositioniíto,sypply: the ordered 
-plantyup till that; date..; But he; was! keen, on inducing the’ plain- 
tiff :to- purchase a six, Head. Back pressure, bottle filling:inachine— 
an item which was notin Ithe:original xontradt.b:i The :6riginal » 
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"Ihe plaintiff replied on thé kath Fébrüary 1952, she did not. 
- accept: the ‘offer -of ' six “Head Back pressure machine but^ she 


H. K. Bose, T. accepted: ‘other’ terms, and ‘made’ it clear that no’ further time 


beyond’ 6th March $1952 would’ bé allowed for performance, of 
the contract." Appárently' nothing: was ‘done "by. the defendant 


.. towards implementing: his obligations under the. contract for ` 


i L] th -I MÀ 
2 


“Tr. 
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. 1 aboutfive weeks: after’ the ágrd: February, 1952. fm ; 
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Pa ie defendants letter dated. the Ist April 1952. February 
dosi; ow that the plainüff and others had discussion ,with ", 
him on that day. ‘The plaintif insisted. that, t the whole plang 
must. 'have to be delivered by. the ‘following day. The defend-, 
‘ant assured’ that he would. do $0. ' The connections: of ;the plant. 
liad ‘not till” “then been fabricated and the ` plaintiff offered to 
get ‘an expert Mistti for fabrication of the connections and 
adjustment’ of the’ machinery, which would. be done ünder 
supervision and. under Instructions of the defendant. It 15 
suggested" by the  déféndant in this letter that some parts had, 
already’ been’ délivered' in the middle of March, 1952. |" 


On 5th April 1952 the defendant wrote another letter in 
which“ he tried to shift, the blame of not completing the,insta]la- 
tion, on the; plaintiffs mistry and, it is also. suggested that. the 
complete part was delivered on 2nd April 2952. T 
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. (On. 6th April 1952 de plaintiff replied. to the defendant's 
letter of the 5th April,and pointed.out that the complete had 
not been delivered and she mentioned the specific items which ‘ 
had not, been delivered till then.. It was;further Sr out 
that no blame could -be.-shifted on to the plaintiff's mistry. » 
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. On the 16th April 1952 the defendant wrote to the plaintiff's 
brother.and along withrthe letter sent some parts of the»planti: 
The .detter also 'sets'out a “list of. thé parts’ delivered on. the. 
and. April’ 1952." This. letter shows .that certain parts were still 
outstanding: and had not been set' till then.) e t. 2 waua 
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s ST hen kona ek à ‘the era dud d the Rist ©: © Cra. 7 
| April angsa, It shows” that: Mr: “Agabeg’ had. used. harsh, and i 
abüsive words ‘to him., It is clear that the situation had been "n id 


“made intolerable: by the defendant’ 8 conduct i in not fulfilling the Mrs. M. Preston ` 
&onttact after pocketing’ R&' 3,000 A “abou CA months back and . 
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i101 cthégatid April 165 a die" plaintilr replied ta. this letter 


of “the d defendant ' and" poiniéd “ ou t that the unp pléasantness' had . 
been brought''o on} by: the’ défendini Hithiseli "The plaintif s also 


yr Ms 
-pointed out. that five itéms of articles which were necessary to 


make the plant, complete .had - ‘not; till’ then ‘Been, delivered by 


à . | [ir ston 
; the. ‘defendant:'" The: fifth itêm Was" ; obviously -i erted | under a 
5 Fan : O ity 8 UU 
misapprehensioH “as it appéars- that tHe d defendant was Not under 
AL rita) ` J ted ! - 


pany obligation. to. supply. ‘this item, ` "SÉ leo" appears “from this f 
letter, that some testing was done. by the defendant's Mistries 
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Om) As even! after the; letter ‘of ‘the 33nd "Apis Toser qhe balance 


parts ofthe plant: Were 'ilot siipplied’ 'and" no. “reply. was given d 
this: letter; it became’ patént’to. thé" plaintif : that the c defendant 
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was not at all serious about the matter ‘ind s so she ap 

a solicitor and caused the letter of 25th April 1952 to be written . 
to the'deferidant;' cancelling} the ‘contract, askifig for "refund of 
the advance ‘of Rs” 3,000 /- With interest and for payment! of 
compensation at ‘the’ raté"of' Rs. 50/- per dá y. The letter also 


yea 


asked the defendant td take away or remove ‘the thateérials from 
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the p onna si premises. | 
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*c^IButtno léply! was” sent’ to. the’ solicitor by thé déféridant. " 


ut *u déduire ue dope]: aaa ctu ded. dido E FIDE cula 


'"On'stli/May 1952; the ‘plaintiff’ s solicitór sent à "réttinder: (o ^" 
` - efa (H8 49 rg f fu, tls aj]: lis Tid TOTAM TP ^d 
the: ‘defendant. + 


LT vide ma ots if. Logd TUM NT i dead er. a He wu PES 

u- On: 6th - May, | 1952 ‘the defendant’ Wrote’: "a "letter to thë e 
plaintiff: ‘direct? ‘in which"hé-referred ^to. the two ‘lettéis’ ‘of ‘the ` 
plaintiff’s' solicitor, and suggested’ for the first time, that: it was 
because ‘of the: plaintiff's failure tó' have the' eléctricity i 1 dstalled 

and" to’ havé a soaking tank purchased, that the defendant was! 
prevented ‘from fulfilling ‘his ° part’ of ‘the’ Contract. 'It-is clear 
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FEX. bs CERA : that’ tas. ‘tile matter had now. passé into. die baal “of; the Solicitor,” 
s z 7 y^ 2 d 4 P ery > "PI u? 
ee AA E “the? Pare was trying. to invent. ped non. perforinahge 7: 
« CR Uu ai19854.... D se au kah 
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pow ^ Mrs: - ears 
VM d v E estor MEETS ai i th iau {i | He Ec Vn jar ima P. E 4 E r 2E nita. Cusa 
(Eee AY "ud i "t Es üs : clear 
DN Bak ls thu us from hé .correspondence’ andéthe oral, ^ 
: e m id "EE : 
UL Du i. umph = evidence on record, that t when the’ first’ Agreement” Or "contract. $. i 
; E Pd E. f | ANEH, 
4 | “was ba into in "December, 1951, the" ties- "thought and . 
IE 2 Kis Bose, J.: di. parti 
Hi i an ote rw ot eye 
Sext, ye a A ir A rebns two week's time Was, reasonable’ and sufficient» time.” 4 
eS Ga a - E iam > ' : SEN SAPE 
Aui oes X when us. : forming thé c contract. in udin installation: 
a ae aan ae ya SN i ME e d m hr. de fendar : d nd ba. stalja nok, the Whole ' 
Ut pa A S t == 
AN Qs Meu, Plant, The -defen ant under, took ito, complete the: installation’ ` " 
Bt ka * af wW thi it: e M 
an a o` reals oct ue 3 1 In Mm Y ot ‘ r ED Ah LA 
a T PIECE oe as ipte TEEN "ubi dd. ^ AU h i ap EUN i (2 ue [us WU r3 
ATMA D * mr iw ae 2 * t M d 
A tu. M e uos dei f UM Adela nez n Han eo, 5r dau: a. sls ET Hr 
m AM BN sa eet 3 isrhoweyer ad for, ome .reasQn. “dr, Ge ide as. 5 
shay wan tcr E D. t ngih athi ` “de 
See te Ls oe sin ple art of the machin 1 bi the: laine liv 
Feed C EL s S machinery ordered, bj. the iplaintitwas delivers: | 
ae ie ee [tu DIE eb Ian, rê AAN Ie- Tahu, s Tk 2 pe mz — 
"ul F T 1 4 AN ge ee | x Js "S ^ f i x = Ti uh Yr. 
a d Oe, eri Led B: nudo: m mS 0] cech i Lor P t ‘abel ae 
Mie ag! E DPA un heri thé c trac was mo the ; t. 
VA : - apts T ; dy Jal eds CF» e t s dified, DN | far "3rd, February; 1957 ^ 
Xa M RE fresh time: for performance: was, stipulated. “Ae. further, tw), à 
Ue XLI xb. week's íme was agreed nipon: -.Só; this „period was according to 
RI UA aes " ba 1 : | a 
4 : a, thé parties, a reasonable, ti e. for; performance, ‘thus: the two 
oe ea LM "lettéfs of 4th December, 1951. „and 231, February. 19525 show. E 
= A DU vas tet b Ut gw ag? lc. 
ET b that: a fortnight's 8 time; Was consic ered | as, feasonable and sufficient 
n D a 141 VA A 4 . f 
M . time! for" “pe ormance of tlie: jcontract, , ai T "I 
e£ E ) 57 revit 2: EM ^e kiai 4 , (J^ I 4 l $4 : i 
i. pA T moe Le sit! ^3] y yn pati Hiir 
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: zu But nota single part , of the, plant., was pen by;6th: 
"E DM J MM. 
March. 1953, which was the last date of. the. extended period, In. 


he oe fact three, | more weeks E ed from, 6th, March,, 1952,;and, yet. 


; Dip Tox) 


$ there re was ho sign .o f any, part rt, of the, Machinery, „ The evidence 


i eo of the defendant that he supplied the bottom, part Of, the; Car; 
- bonator in the middle of March, i952. is, as I have shown 
already, obviously false in. yiew,of his letter of loth April; 1952 

where he sets out the list of parts that he supplied on that 


» day. .Then on the and April 1952, the defendant, supplied only 


pene 


parts of the plant although the plaintiff insisted on, the, whole. 
i é in being delivered by that day. On 1oth April, he sent few 


more parts, P for another; ten days ng further, steps, were 
E taken, by t the defenc dant. " Mr. Agabeg called; ¢ on,the,defendant on. 
l aask “April 1958 Ld used harsh, words. -The defendant took, 
— Apua , to; this, by his, Jetter-dated, 21st April, 1952. . The. 

A & aintiff at once dolio t to. enit by her letter of. the „220d, 


= plain 


April 1953, and pointed, entdh avertas apecifi¢ article bad mot, 
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ull then been supplied and she also called’ updit'the defendant Civi. 

to come and, put the plant. in “order ànd'supply'fhe balance s 
parts of, the. Machine; '!No-teply ,was réceivéd: to! this letter and ee 

no further. steps were.taken' by: the defendant. ‘Naturally the Mrs. M. Preston 
plaintif.: whose patience -had "been exhausted by this time, T 
approached the. Solieitor and had the cohtract cancelled. Thus J. $. Humphreys 
there can be no doubt that the deferidánt- Has comniitted breach : ` 

of the contract and the plaintiff was -justified ‘in cancelling thé ud 
Contract; oi joy eal Gaus vó Ls ooh nt Hus 3 | 
ANK KAN a ee dogs Suec dare Tp woe nud 

It was suggested by the Counsel for the defendni ‘that the 

plaintiff had at no time rejected the plant but had accepted it 
and so. Cannot complain of. any breach ‘of'’contract. There is 
no force. in: thissuggestiony! The ‘defendant - Started ‘sending 
parts ob thé;machine in'dribblets -sincè 'the"bEgilitting “6f April 
1952. | There'could:be'no question ‘of rejectión-üntil thè plàin- 
tiff had.seem'the whole plant or'machinery. But 'at'no point | 
of time; all ;the parts: had-been delivered: :It"is when’ the’ plain- 
tiff despaired^of«getting:the machine supplied and’ installed by'the 
defendant: thatshe cancelled the contract and 'asked the defend: 
ant to«takeobatk' the. goods.isc!« so: os gabe mo uu. 

v oca EGG due QUID eub SUL: Gode da cde. — "uix Xem 

u^ Mr. «Ghose 'drew ‘my: attention!!to ‘the ‘case’ of’ Mackay" v. 
Dick:(1); but this:case has‘no-applicatidh tothe facts ‘Of thé case 
before me"and:so need:;not be! death with.’ The plaintiff in'my 
view ‘has not been guilty-of any laches nor‘has'she‘ failed in'any 
way to perform. her! part-of ‘the’ contract, and so'thé principle « 
enunciated in:' the decision "of the. House ‘of:-Liords is of' no 
assistance to-theidefendant.. qs 2°. ned Bane eran 


vd datat Cope. urqo ipo ^ a düdbef qe» done RD uela 
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" Fhe next question tis 'what reliefs, thevplaintiff:is entitled 
` 7 N t - . A t 
to Ta ah, ca ee. Ais wage eel x hoa aa 


a pg cao vus pta fates ae e B ar A T 
` An! incomplete! Soda ' Water plant’ with'some parts Missing- 
wa§ absolutely useless to the plairitiff.' The ‘contract!was for the: 
supply ‘of a’ complete: plant arid for installation ‘of thé samie'and' e 
for putting the same’ in a-iworking: order: . Admittedly certain: 
parts, though they might be:minor'! parts,“and though the value 
thereof would not perhaps -exceed Rs. “boo/-;' had.'net been 
supplied: -The- plaintiff was under ‘nb 'obligation" to accept -this' 

1 (1); (1881).0 Appeal cases! 251, . that IM asl $us Au qe dup eg * 


- 
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Mrs. 


E dad 


E = ‘Humphreys 
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incomplete plant. , ,, Moreover. it was not known unless the whole 
plant | was put in running. order,whether the parts actually sup- 
plied were at all, fit for the purpose for which :they-were: supplied. 


M.~ Preston In the circumstances the consideration of: the contract’ may ‘be 


said to have wholly | failed, and, the plaintiff is entitled. to refund 
of the advance of Rs. ,3,000/- with interest thereon . pending: suit 


H. x. oo J. at ‘the rate of 6% penannum;,,; od EN MERE ahh. a Gt a 


e ikal aa okie “gt a ae 7 o ao ct Bà "z NC 
“The claim for damages of Rs. 2,000/- has not been pressed 
by the plaintiff and so this head of the claim need. not be con- 
sidered at all. |. oj yy 21,6. pA. X WU 
han Qt Ay c0 X5 (b cs qoe. aha as 
“As. to she: ‚claim for. godown, rent at. cie rate of Rs:«130 J- 
per, month from January.to May; 1952, it. ‘appears that this claim 
cannot be allowed, in full... It is clear from the.evidence of the 
plaintiff , that she was -paying, the rent, for.the:entire godown: at 
the rate of Rs. 130/- per month., It is also clear from: evidence. 
that, even, if the complete ,plant ‘had: been ‘supplied: rand installed: - 
by. the defendant, the same would not, have occupied the entire 
space. of ,the;.godown., Some, parts of the.godown' would :have 
been used as an office and for storing durwan's' belonging; as .is 
being done now at the premises, where the plaintiff is now 
running a Soda Water plant purchased ,by-her from 'some other 
dealer.,; Moreover the plaintiff had agreed. to accept: perform: 
ance, of the contract by the 6th; March 1952... The ‘plaintiff has 
pleaded and iproved that the contract December, 1951 was modi- 
fied;and substituted by another-Agreement. on 23rd February, 1952 
under, which, some new parts of the machines in place.of the 


. old parts would have to be supplied by the: defendant and the 


time for performance was extended up to 6th March 1952. 
Having* agreed : definitely. to accept, performance witin 6th 
March, 1952, the plaintiff cannot properly make the defendant. 
liable to pay the rent of the godown up to 6th March, 1953. 
But. after that she, did not get any. delivery- till. 1st April, 1952. 
On that date (1st. April, 1952), she insisted òn delivery being: 
given. the next,.day and,some parts were áccordingly delivered 
on the end April, 1952. ,, Some more parts were delivered on .10th 
April 1952: „Then. again, no. further delivery, was made. till 
22nd April, 1958. The plaintiff then called upon the defendant 
by letter to deliver. the balance of the parts. ; But as no. steps 
were jaken by the defendant to comply withthe plaintiff's de- 


7 y - PE M + coe ' 3 
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mand, the plaintiff 'cancelied < ethe” coritrüct on 36th’ April 1952 


and» put’-it-out of'the power of the defendant to perform the 


contract 'any more. ‘It- has been Suggested. that time ‘was 'ex- 


tended till 24th: April ibut: there is no evidence of' mutual con- 
sent. :Plaintiff's admission: on’ the poirit means that she expected 


delivery by.the 24th April at tlie latest, and so gave the de-" 


fendant :a final‘ chance by her ‘letter’ of: send April; 1953.’ In’ 


the! circumstances, ‘it appears to me''that’ it will not -be um-: 
reasonable to allow the plaintiff compensation under this head: 


for the period 7th March 1958, to 25th April, 1953 at the rate ' 


of Rs. 100/-! per ‘month ‘(deducting Rs: 30/:'per month out ot 
Rs. 130/- for'the-portion which would ‘have been occupied by 
the office" and the’ durwan's'-belongiügs)! J-‘theréfore - allow 
Rs: ane as E 2I this'héad:! + £ "' 


1 e 
tæ ^ f. 


The next question is whether .the plaintiff is entitled to 
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Cr s 4 act 
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Mrs. M. Preston 
v. 


J. S. Humphreys 


—— 


H. K. Bose, J 


"x. 


"claim compensation at the rate‘of Rs.'go/- per day ‘ds Hg l 


. in the letter-of the defendant dated: tlie- ape Econ 1953. 


ouc Hd penet, giy id 


‘The, relevant ‘clause is-as follows;  * eet 


qin 
4 >- 1 v A 
\ ion £g. 4 E " 


“The plant detailed in my letter dated 4th December 


1951; 'is' to be delivered at: Kyd- Street/ Calcutta, on or 


' " before the 6th day of' March, 1953. .In the event of my | 


" failure>to’do so:for any reason except Riots, Civil Com- 
~! motion;-or my personal incapacitation dué-to'serious illness 


JOr injüry, L'shall/pay you as‘ compensation for ‘such delay 


‘the sum of Rs. 50/- per ‘day or' part of ‘a “day; delivery is’ 


v weffected ‘after the 6th ra of March; 1952: E 
vi: A eoa À sp! E et 


“Mr S.'Ghóse, the earned counsel : for - the defendant has 
submitted that this provision''is of a panal nature or in other 


words' the’ stipulation is a penalty and thereforé- àll that the’ 


Plaintiff -can claim is' reasonable’ compensation for! the’ breach 
of^cóntract- Qe there ‘has ‘ been’ ‘suth breach) and not'the:sum 


mentioned in'tbe clause ir’ quéstion. " Mr: Ghose has further + 


submitted that the. onus-is lon the ‘Plaintiff:to próvé such'reason- 
able compensation and in the absence of any proof the Plaintiff 
is not entitled to any damage under this head. 


fu zn L 


3 one ni deas T 


Now the plaintiff has. iot given any evidence of damage ` 
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~ 
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EL 


Mrs. M. Preston account have been produced, by the:plaintiff. | No other person : 


v. 
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under this head. Although she ‘is 'admittedly running..a Soda: 
Water plant now, no evidence has been adduced to show what: 
profit she is making. per day and since,:then. No books of 


who is in this line of business, has been called to show what pro- 


J. S. Humphreys gis a person normally makes by running such a Plant. In the 


H. K. Bose, J. 


e 


case of Bhai Panna Singh v. Firm Bhat Abjan Singh (1) Lord.. 
Atkin in delivering. the judgment of, the ries Committee . 
observed as follows: — m ] ET 
‘ E" KJ fas 
“The effect of the Indian Contract. ‘Act cof 1872, Sec- 
. tion 74, is to disentitle the plaintiffs to. recover simpliciter, 
the sum of Rs. 10,000/- whether as penalty or. liquidated: 
damages. The plaintiffs must, prove the damages they have: 
suffered." 


“ 


Mr. S. Ghose, relies on this passage aiid NA that even 
P a sum,is named in „a contract as the sum payable in case; of : 
breach, or the contract contains any other stipulation by way of 
penalty, the party complaining of.the breach cannot get. any 
damage unless he oe actual loss or eae a 


Mr. ces Ameer Ali in the case of Mahaleo. Prasad v. 
Siemens India Ltd. (2), has construed this passage. in the; Privy 
Council Judgment (page 1382-1383) and has also interpreted 
section 74 of the Contract Act. The learned Judge came to the 
conclusion having regard, tọ the. word. “ Whether or not actual 
damage or. loss is proved fo have'been caused thereby," that, if 
there is no evidence showing that the figure named is unreason- 
able or excessive, the contract made by the parties estimating 
their damages is.in itself evidence and if, there is no other 
evidence of damage, then in certain cases, this. evidence alone. 
will be considered sufficient. The learned Judge. however made. 
it ‘clear that the sum.named is not conclusive under all circums- 
tances and in all cases. Ameer Ali, J. thought that it-was.some 
proof. “(See also, Brahmputra Tea Co,, Ltd. v. Scarth (3). This. 
judgment, of Ameer Ali, J., has not been approved., of. by,,,the 
Lahore: High Court... See Mool Chand ‘Behari Lal v. S, .D. 


(1) (1929) 33 C.W.N. 949 (P.C). , . A ago 
(a) (1938) L.L.R. 60 Calc. 1379; è 
(3) (1885) I.L.R. 11 Calc. 545 at 550-51, 

Em Ju cen ueteres 
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Chand, €. (o, (1) .But it appears to me that the Lahore vil, 
High Court has completely, overlooked the words "whether. or 
not actual damage or loss is proved " as used in Section 74 of m 
the Contract, Acti dn, my view the judgment.of:Ameer Ali, J. Mrs. M. Preston 
gives dye stress . on ;all the words, of: Section: 74 and brings out T 
its correctimeaning, and, I. respectfully follow that decision. What J: 5 Humphreys 
section ,74.0f, the Contract Act means is that a party cannot Bet. H, K: Bose, J. 
the, full amount -mentioned in the Contract asia. matter of i 
, Absolute right.or as a matter of course. But if the party proves. 
. , that he has,suffered;damage to.the.extent.of the full amount or 
` fat the,,Court. considers, even, without any proof, that the full 
amount, isna ‘reasonable compensation which can be awarded 
under the: circumstances, the Court can. award the full amount. 
On ‘thing: is however ‘certain, that the party is. entitled: to' get 
some amount, not exceeding'the sum named, which the .Court 
considers as reasonable compensation, whether any actual loss 
"or damage is proved tochave' been suffered by -him or not. 
, vy It Is true. that sin the case before me. the defendant. has’ given 
evidence to; theieffect that the clause, for payment of Rs. 50/-. per 
day is a. penal clause: and’ it. was not genuine -pre-estimate of 
damages. He has also stated that a, plant does not earn any 
.profitofor, the. first six months and. after that period a plant like 
the. one ;contracted ifor :could earm profit from Rs.'5/- per day 
tof Rs.:200/-'per day at.the highest;. L:have already indicated 
that Tiam unable tor accept this testimony of the defendant as 
wholly-true:- The .genéral, impression. made. by ,the defendant 
“1Ontme has;beén-that he cannot be.relied on.as-a truthful witness. : 
‘Moreover: he. had: agreed to' this figure of;Rs. 5o/- per day in:his 
letter of the 23rd February 1952.. It is not suggested that: he 
was forced to agree to this figure at the, suggestion of; the plain- 
tiff or her business, partners, though no doubt! it. is suggested 
that Mr. Agabeg suggested: that some compensation should: be 
paid. The defendant is a man of great experience in this line 
of -business. !iHe has»been dealing in:Soda Water. plants for a 
long time. -He-was for a long time the factory; manager under 
Andrew''Yule & Co., ina factory which, he describes as the e 
largest..in "Asia. -I-haye. therefore no:doubt that the defendant 
“had agreed to and put in:the figure of-Rs...50/- per: day as he 
thought that this was a reasonable amount and a genuine pre- 
(1) (1947) A.LR. Lah. 113 at 115 (paras 18-19). ! . 
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Vo UXWIL- — ,.estimate;sof damages. ‘I have.dealt with this aspect in: some 
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Due Preston. The learned x Counsel: for ih planai hag invited ine to 
J.i. anpi hold that the provisions for: payment: of -Rs.'50/- per day. is not 
l Ja stipulation:by way of penalty.'; It appears to me that ‘in view 
- H. K. Boe j. of the.decision of Law v. Local Board. of Redditch-(1),it should 
be held that. the sum of Rs. 50/- ‘per day: as mentioned: in ‘the 
letter of 23rd February~-1952 is liquidated damages -and:“not 

‘penalty. The sum was -payable on -a' single- event only viz., 
‘non-completion of the delivery: of the plant by 6th March 19532, 
: and so. according to:the canon of construction taid down ‘by Lord 
>. Esher:M. R. L.-J. Lopes and'L. J. Kay, the: compensation “pay- 
sable‘ was liquidated damages.: .(See ‘also the- case: eid iMd 

| Acetate ‘Silk: Co., Ltd. v. Widnes uae Ltd- za 
f- n 


1 " 
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This question, however, aneteri provision. for payment 
of compensation at Rs. 50/-'per day is a stipulation’ by 'way ot - 
penalty or liquidated: damages is not of -importarice in view ot 
ria ONE at Section 74 of the Indiam Contract Act. Y «^ 

l As: there is no reliable evidence that the' sum: mane is ‘an 
"unreasonable ‘or: excessive one, “the: plaintiff, would, ‘in view ot 
the ‘interpretation. of Section. 74 as-given by’ the Calcutta “High 
-Court--be -entitled to.get compensation at. the rate of Rs. .50/- 
‘periday. ‘But the defendant has. stated’ that the sum is amun- 
reasonable: one. and this evidence stands uncontradicted. andras it 
-may-be: true to a‘certaim extent, I-think that if :compensation'-is 
allowed under this ‘head at Rs..25/% per:day, it -will. not be:an 
‘unreasonable: compensation. So'in.order that there may not be 
any injustice done to the defendant; I proposto award com- 
-pensation at the rate of Rs: 25/- per day. au — s. te t 546 
bo arca & qe H Ji^ 5 

Now: the- fuirther question that presents itself. isy. for what 

Miet is. the: plaintiff . entitled :to: get this “Rs. '25/-. per day? 

. Now; it-is clear that on. the 25th ‘April, 1952, the plaintiff! can- 

| icelled: the contract and put it out of the, powér of the defendant 
to fulfil ‘his obligations: under: ‘the. contract. :.So the: plaintiff is 


oe a fo € des ESS 4 s f MILF ya cate Ne diode dore 


i (1) (1892) 1 Q.B. 137. iub Cho o. 4 
\ (2) (1933) Appeal Cases 30. 
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eub oo, a PARR u Im 
_ entitled to Rs. '25 i | per day -up „to, ,the 25th April 1952. Crvir. 
'. Therefore for the period ih March. 1053 to 25th April 1952 TIEN 
the plaintif 15 entitled to, Rs. 1,250/- on this, -head of claim = 
(See De Soysa v. De Pless (a). "MEE Mrs. IM. Preston 
v. 

It was argued by, Mr. S. Ghose, on. behalf. of the.defendant je: Humphreys 
that by the granting of extension ‘of the time for delivery this 
provision*for compensation. has been waived and so the plaintiff 
cannot ask für its enforcement. I do not think there is any 

, force in this contention. The effect of this clause for compen- 
N sation was that. in case the “defendant failed to'complete the / 
„delivery of the plant by the, 6th.March, 1952, the plaintiff would . 
accept the’ performance of the contract after the stipulated’ time 
subject to the payment of damages which are’ fixed. ' Mere 
extension of time is only a waiver to the extent of substituting 
‘the. extended. time for the original: time- but this did. not amount 
*to.a; waiver of the.provision for. compensation. "To deprive ‘the 
plaintiff of this right of^eompensation" it must’ be' showh “that 
there has been express walver of this articular, provision by the 
Plaine There is no evidence’ of such 4 waiver. 





H. K. Bose, J. 


ta vbt hys. A Eos e I e 6. gp e l deo. 
Ie there: will therefore. be a decree in favour ‘ofthe: ' plaintiff 
Mor Rs: 4/410/- with! interim ‘interest (ie. pending suit) on! the 
Sum ‘Of’ Rs. §0007- at” 6% “per atinuni." The defendati t Will pay 
‘to the plaintiff the Costs Ok | ihe : suit « on, Scale No. 2 including i 
„reserved costs, if, any. , There will, be. interest on decree. at 6%. 
The Plaintiff rwill- beventitled to be paid the sum of Rs. $,000[- 
vying ' AD deponit: with the: defendant's ' Solicitor , and ' she is s 
éntitled. to ' approptiate ‘the same in rotah to satisfaction of her 
“claim, The défendant. will! be at 2d to reinoye af his own 
Cost. the. 'goods supplied, re him and lying. at. x Kyd Street, 
Calcutta. lis 4 « nl. 65 ross no! s HE v.d dad eom Tp uu 
bh oat. eu. Il dvi he ^ ae E yl KANG aka ue 

S. N. Chah Solicitor for ihe Plaintiff. 
oflbi ast Wu pb. ae e cds DUE BEIC EE 

B. P. Roy: Solicitor ae the d ae i Jus tia 
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EIEEE A A Susiice 5, ^R. Das cipi and nte 
1, Justice P. C. Mallick. ` ' 


* ^ 1 
In LI f [d a 


Fas ntt vss ^" AKHILESWAR: Si B. PRAMANICK ` - 1 
£s]. qe Sru Ty. a ' 


STEKE = 5 jo THE STATE OF “WEST BENGAL.* T 


L An lira , 7 i iJi a Epa Tet 


Sechon 'a18, Indiah Succession Y Xct — Right of the 'creditor to apply for 
(at Letters of Adminisbation— Whether such right is'barred for not takirig 

a recouase to a sutt by: the provisions ‘of Bengal ‘Regulations XIX of 1810 
u.: ING, the general rules of the Bengal, Practices and Procedure Manual, ` 


pu a ae zt " prz pe t UE MAT Hm rf 1 " "E EE ` | te 


4. 


A 'éfeditor has the right under the Section. 218 of the’ Indian ‘Succession 
Act to: apply for Letters of ‘Administration. The fact that ‘he had not’ taken 
recourse (to a regular:suit “is as: ground for ‘refusing Letters of Administrauoh™ 
a him if he is otherwise entitled to the same... « 


Article” 4 of the Bengal, ‘Regulations KIK of amio lays down. that the 


' general superintendence of Nazual properties of escheat is to be vested in 


the Boaid of Revenue, which will do certain things mentioned therein. 
"Article 361..0f the Bengal Practices and Procedure Manual lays down that 
as the Board is; vested with the general superintendence of all ‘escheat 
„properties the, Collector should take immediate possession of such pro- 
perty on the part of, the Government and take measures at the same time 
“to invite’ claimants to the property as publicity as possible. They are 
regulations’ made‘ for the: purpose Of jnaintaining the custody: and for 
disposal of' properties. which would .escheat to the Government; in other 
words, they are mere, departmental directions for the proper jadministration , 
,ob such properties. They do not, in any way, govern the right of - third 
parties vis-a-vis the Government. "The right of a creditor to obtain Letters 
'of Administration in case there ‘is “no heir’ ‘and there is no ` application by 
any‘ body for such Letters ‘of Administration as provided fór in Section 218 
Indian Succession Act is by no means taken away by these regulations. 1!” 


The material facts will appear from the juegment. 
Hepa $ ge Mie ads 


Dwiyendra Krishna Dutt and Kumar Rhine Dutt for the 


Appellant. kili (d ' TT 6 A tx f 
Hemendra- Kumar Das and Jabendra kaa Pal for the 


Respondent, 7? : Mos 


* Appeal from the Original Decree No. 244 Of 1952 against the, decree of 
Shri G. P. Mukherjee, District Judge of Zillah Nadia 'at Krishnagar in 
Original Suit NG; 25 Of 1951, dated the 14th of June, 1953. 
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Tur judgment oi ies court was as follows: — CIviL. 
ge M oui oft xi nit f a b. DORMIT. one artem D 
S.R. Das’ Cuni, wr This ig ‘an ‘appeal agaist ań order , s 
of Shri G.: P^Mukherjee District judge | of Nadia ‘dismissing an Akhileswaf Saha 
appucahon of the appellant! for Letters “Of Administration t y  'Pramanick 





the estate ot one 'Mànuá"Khepà Baba deceased." S AME iun v. 
LI EE. un Wee Ap aet eh Sd sb FL Eq ud ' The State of. 
West Bengal., 


| The’ dplcllaàt clàiins to ^be a  créditor of thé de eceased MB 
Mania Khepa-Baba. 'His' claim is'for the sum of Rs. 4:335] ^ due s R. Das 
on a "hat'cliita. i It! ‘appears that: "die said Manua Khepa Baba Gupta, J. 
diéd at Bénarés ón the 21st October, “iggy. “He had' no heir and Jub, a 
he left no will. ‘So’ düder the law’ of the’ latid his" esthte Would 
escheat to thé Government: ‘The’ deceased’ ‘left’ ‘properties “i in 
the districts ‘of Nadia and ‘Burdwan: Aftér his death as nobody - 
applied’ for: Letters of Adrüinistration, the appellant on the 
16th -June, "1950 "made tlie" présent ‘application "for" grant of 
lecters "of ‘administration to the estáte "of the deceased." The 
application ' ‘was “made” "on the footitig that the applicant Was 
creditor of'the ‘sdid Manua’ Khepa Baba. “An” objection. to the 
said applicatiori was filed by thé State of "West Bengal. In the’ 
written statement which was filed by the: Government it was 
inter alia stated that the! ‘allegations’ in "the petition thàt the- 
appellant is ‘a’ creditor and 'the deceased" Manua Khepa Baba 
ekecutéd a | hat chita for' the sum: of Rs. 49835/- ‘on the 16th of 
Baisakh, 1396 BS. aré not! admitted and evén' if the appellant" 
had got any daim agdinst the estate of the deceased, he could 
very well file and prove the same before the Collector or ina 
Civil Court. The matter 'Cáme up for hearing’ before the Dis- : ° 
. trict Judge ’ ‘of Nadia?” SeVeral issues: were: raised!" All those 
issues related’ to the’ ‘question ' as to whether or not in view of 
the escHeat proceeditigs ‘which had’ alieady been started by the 
Collector in respect. ‘of the’ éstate of 'the deceased, "the present 
application ` was hiáihtairiable. "That in Substarice is the impli- . 
cátions of the issues ! Which: ‘Were’ raiséd! before the ‘learned Dis- 
trict Judge: "The District |Jddge 'also"dealt' with all ‘the issües 
together and'cámé tó"the conclusion’ that’ the appéllant-was not ` 
entitled: to maintain’ the present 'application;" The ground on 
which the learned District Judge based 'his aforesaid conclusion ' 
was that éscheàts' proceeding’ was started ‘by, the Collector ‘ori the 
gist "January 1950 and if the- plaineift’ had got: any debt ‘or’ claim’ 
against the estate of the de&éased Manua- Khepa ‘Baba it ‘was: hiş 


nyali ato SH r nda ti chit « jin us op pe i "a Bc ^s 


- 


- 


1954. 


THE CALCUTTA LAW JOURNAL. De 94 
: GM 
Business and duty Lo file and prove the s same ee the Collector 
in that escheats proceeding, because that proceeding was started 
long before the present application for the great of Letters ol 


Akhileswar Saha Adininistration was filled. He further. held that.the appellant 


Prise A 


The Sus of 


West. Bengal. 


S. R. Das, 
Gupta, . 7. 


had also got opportunities to bring a suit in Civil Court, and . 
to prove his claim and if he did not avail himself of the said 
opportunities that was his. fault and negligence and because ol 


- 


such fault and, negligence he could not claim as a matter, of, right; 


to be. entitled to the. grant of: Letters of. Administratipn., With 
all respect to the learned Judge we are entirely unable, to see, 
the force of his reasoning. We do not understand why. a creditor. 
must prove his claim, against the estate before .the Collector 
although an éscheats proceeding .may have been started by the. 
Collector. ‘The Bengal Regulations KIK of 1810, and the 
general rules, of the Bengal Practices and Procedure Manual, 1984, , 
were placed before.us in Support of the view, taken by. the, 


learned District Judge. But, we are unable to see anything: in , 
those , rules and regulations which can in any way support the 
said decision. The Bengal Regulation XIX of 1810 is a Regu-_ 


lation inter alta for the custody, and disposal of Nazul properties 
of escheats. Article 7, of the said Regulation to which reference 
was, made on. behalf of. the Government simply lays down that. 
the general: superinténdence of Nazul properties of escheats „is to 
be vested in the Board of Revenue, which will do certain things. 
mentioned therein:, Article, 361, of the Bengal Practices and, 


Procedure manual, to which also. our attention was drawn on. 


behalf of. the Government infer alia lays down that as the Board. 
is vested. with the general superintendence .of all escheats pro: 
perties the Collector should take immediate possession, of such, 
property on the part of the Government and take measures at, 


the same time to, invite claimants to tbe property as publicly as 4 


possible. ,, The articles in our, opinion can, lend no,support to 
thes view taken, by the District Judge. They, are regulations 
made for the purpose of maintaining the custody and for disposal 


of. properties which would escheat: to, the, Government; in,other | 
words, they are mere departmental directions for the ao 


administration. of such , properties. "They do not in any,» 
govern the rights of third parties visa vis the Government... Tn 
our opinion the right of a:creditor, to Letters of Administration, 


in case there is mo heir and, there is no application by any body, 


for such Letters of Administration, granted by the Indian 
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AA Act (Séction: 218) is'by no means taken away by those 
regulations. If then the appellant has the^right to obtain 
Letters of Administration, there having been no application 
either by the Goverriment or by any body else for such adininis- 
tfation; we ‘fail to see how on the grounds that escheats proceed- 
ing'have been started by the Collector the said right could be 
déféated.* In our opinion the ‘judgment of the learned District 
Judge on ibis pu cannot be Rue 


` We are also unable to accept the view taken by the learned 
Judge that as the appellant had opportunities to bring a suit in a 
Civil Court and prove his claim he is guilty of negligence for 
of such fault and negligence he cannot claim as a matter of 
«ight to be entitled to the grant of Letters of Administration. 
The appellant undoubtedly could ‘have gone ‘to the Civil Court 
and gota decrée in réspect of his claim: ‘He has also the right 
under section 318 of-the Indian Succession Act to'apply for 
Letters of Administration. ‘The fact that he had not taken 
recourse to a regular suit is in our opinion no ground for refusing 
letters of Administration to him if he is otherwise entitled’ to 
the same. ‘This ground of the learned District Judge must also 
be overruled, — 


T 
4 


The learned senior Government Advocate who appeared on 
behalf ‘of thé ‘State then contended. befóre us that the appellant 
has not proved his claim before the learned District Judge. He 
also drew our attention to a statement' in the Judgment of the 
District Judge, where he says that the appellant has not proved 
also that he is a creditor of the deceased Manua Khepa Baba. 
The question as to whether or not the appellant was in fact a 
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creditor of the said deceased was not made an issue at the hear- + 


, ing before the District Judge and therefore the appellant had 
no reason to call any witness to prove that fact. lt was not 
contested before the learned District Judge by the State of West 
Bengal that he was a creditor of the deceased. All the issues as I 
I have indicated related to the question as to whether or not in 
view of the escheats proceeding the application was maintain- 
able, . 
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In the circumstances we fail to see how: it can be contended, 
not having raised any issue regarding the same, that the appellant 
has failed to prove that he is a creditor, the, learned. Senior 
Government Advocate then contended before us that. his client 
bad taken this ground in its written statement and therefore an. 
opportunity should now be given to its client to-agitate the 
same. In view of the: fact that the Government in its written 
statement did not admit tbat the appellant was a creditor, we 
are inclined to accede to this request of the learned Senior 
Government Advocate, but we shall do so on terms. We will 
award -costs. to the.appellant.not only of this.appeal but also of 
all proceedings held in the lower court. ` 


^ a L] ^ t: 


The order we make, is that the matter will be sent back, 
to.the trial court for determination of the question as.to whether 


-or not the appellant.is a creditor of the deceased Manua Khepa, 


Baba. The State. of West, Bengal will pay, to the appellant costs 
of! this.appeal and the costs: of ;all. BS held: before the 
lower court:. . 


The APNE fee. of this peal 15 assessed, at, three gold 


mohurs. 





Mallick, Ji agree. 


Appeal allowed 


4 
, 


P.K. Cose remanded to the lower Court. , 
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The, ne of a witness how to be approached—Contract between the 
parties, ascertainment of—Usual and unusual arrangement, value oj 
oral and documentary evidence in giving, affect to one or the other— 
Relief not specifically made in the plant but not inconsistent. with the 
case, courts power to giant, such 1relicf—Remuneration of a person 
, working; under another not for love, how to be determined—Where 
there is specific contract applicability of quantum meruit—Plaint 

, entitled ,to, ioe ae Nk duty to ascertain: 


t | 1 


T he approach of the deposition. of a witness CAR m to the 


` probabilities and surrounding circumstances, is not altogether, unwarranted 


but such approach should not be made with an air of suspicion. But when 
the, statement of a, witness becomes impiobable or wholly inconsistent with 
the surrounding circumstances it can be rejected. 


The arrangement between the parties has to be tested with reference 
Lo their conduct as may be ascertained when the contracts were being duly 
performed. Suange: and peculiar arrangements may be made between them 
under circumstances which are not normal or usual. The Court shall reject 
such»unusual.arrangement when it is mainly ‘dependant on oral evidence 
and when that too is wholly improbable but the Couit must give effect to 
same when it is based wholly or in substantial part by undisputed docu- 


. ; 3 


o 
It is not well settled that a Court is entitled to grant a specific relief 
not inconsistent with the case as made but not IET made in the 
plaint. X. wo WWW. "de n ipo Tag E 


It, is well.known;that if there be:no contract betwcen the parties and 
one is made to work under another not for. love but for remuneration, the 
principles by which- the Court would be governed, would be analogous to 
those which regulate the assessment of remuneration for services:as between 


' a principal and an-agent! The right ‘of. an-gent to'be rumunerated for 


service is founded upon an express or implied contract between the prin- 


* Appeal from Original Decree against the decree of Sri G.,C. Roy, 
Subordinate Judge of Zillah Darjeeling in Money Suit; No. 7 of 1948, dated 
grd August, 1948. I fA ' 
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cipal and the agent. Inthe absence of a contract, ıt there be a custom or 
usage reference may be made to the same. In other cases the conduct of 
the parties and the circumstances of the particular case would determine 
how such remuneration is to be. determined. It is now well settled also 
that if there be a specific contract assessment on the basis of quantum meruit 
will not be attracted; but if the express contract for remuneration were a 
nullity by reason of its having been :made,, as for, example, without authority, 
the agent wil not thereby be prevented from recovering upon quantum 
merutt. 


[i 
Naa 


If there is an express contract that remuneration will be paid, or that 
the plaintiff 1s entitled to the profits, ıt is not only open to the Court but 
also it is its bounden duty to find out the EE manner in which such 
Prou are to be ascertained. i i 

' | 
“A claims to have been appointed as a sub-contractor under:B for cer- 


‘tain special works upon terms that the’ profits would go to A but: B'admits 


to have engaged A on a certain pay and bonus dependant upon the extent 


- of the profits and devices A to be a sub-contractor under him—Held that A 


March, 3I. 


Bppeiant E pi dig 


1s entitled to the profits of the said contract and B is not taken by surprise 
but he had notice and had adduced evidence in Suppor of. his contention 
and in opposition to the claim as thare by A. 


* 


Huon v Mill (1); Hemendra. Nath Roy v. Upendra Narayan Roy (2); 
Cravan Ellis v. Canuon Lid. (3) and’ Kissen Prosad v. Purnendu Narain (4) 
referred: 


l 


. The material facts will appear from the judgment. 


Rajendra Bhusan Bakshi and Satya | Priya Ghose for the 


Dr. Nares Chandra Sen Gupta and Joy Gopal Ghose ‘fox the 


_ Respondent. 


Jet 


The judgment of the Court was as follows: — 





R. P. Mookerjee, J. :—This is a plaintiff's appeal and arises 
out of a suit brought by the, plaintiff“ for realisation ot 
Rs. 10,000/- and add from the Defendant being the amount of 
profits earned in the execution of certain repairing jobs and for 


! 1 


(1) 18 Ves. 114 (119). 

(2) (1915) 22 C.L.J. 419 (451). | 
(3) (1936) 2 K.B. 403. Te 
(4) (1911) 16 C W.N. 753 (761). a ard 
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e 
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„any other relief or reliefs to which, tbe plaintiff may be found 
. entitled to. The Plaintiff claimed. that an agreement had been 


entered into between him and the defendant whereby the latter 
placed ` him i in charge of certain repairing ‘works at Kurseon under 
certain terms. It was ‘claimed that under the arrangement. the 
plaintiff was entitled to get the entire profits which the defend- 
ant would earn Rs. 57,000/- and odd was alleged to have been‘! 


received by the defendant for the said contracts and Rs. 46,000/- 


and odd have been spent by him. . Accordingly the plaintiff was 


| entitled to get Rs. ,10,000 /- jand,. odd from the. defendant., ‘The 


plaintif also claim another small amount for another item of 
work done by him, but this latter claim was not pressed. 


EH The defence’ was to ‘this effect, There had never been any 


, contract ‘or agreement between the parties. The plaintiff being 


Ja distant relation of, the defendant had. approached. the latter for 


some service under him. He was engaged as an additional baider 


for the contract works, he being paid a certain salary and an 


additional bonus if the defendant was satisfied with his work. 


Certain amounts had been paid by the defendant to the plaintiff 


and: nothing was ‘due to ‘the, latter. It was further alleged that 


‘the, suit. had been, filed as a counterblast to the defendant 
: threatening. the plaintiff to take certain steps against him as also 


to make an illegal gain. Evidence was adduced by both sides. 
, The, learned Subordinate Judge disbelieved both the plain- 


df as also the defendant so far ag some, of the allegations was 


; concerned. He came to the conclusion | that the. alleged agree- 
. ment, dated, the .10th February, 1946, had not been proved. 
, At the same time, the story set up by the defendant that the 


! plaintiff had been engaged on, the terms as already stated was 


not true, , He held on the materials before him that the plain- 
tiff had been engaged by the defendant to supervise. the two 
contract works—on a certain profit sharing basis., What exactly 
the share was,could not be fixed by, the Court. “He having held 


. that the entire profits, were’ not to go. to the plaintiff, and the 
plaintiff haying come to court on a definite case of a certain 
amount being’ due on a contract, the plaintiff's s suit was liable to 


be dismissed. The plaintiffs claim was accordingly ‘dismissed. 


The plaintiff has appeal to this court from the said judgment 
„and decree passed by. the learned, Subordinate Judge , of Dar- 


jerling.. 
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We may at'the very outset indicate. that both the plaintift 
and” ‘the defendant had not comé to Court with the full and 


rue story. Théy'had not divulged the whole story about the 
Dhan'Báhadur tetmis used which the plaintiffihad been engaged, as he admittedly 


was, by the defendant'in respect of the two contract works. 
, f 


D ? 1 


-€ 


\ > 


“We would now consider as to ‘the “effect of the evidence as 


has been ‘adduced so far as the principal allegations and counter 
allegations made are concerned. The plaintiff 8 case was that at 


yet || 


between’ the defendant's daughter and the plaintiff's sister's son 


was in progress in January, 1946, both: the parties had come to 
‘Calcutta. ‘The two were stopping at two different places. In 
‘Calcutta in’ the preserice of certain ‘other persons there was an 
arrangement made between the plaintiff and the defendant that 
the latter would allow’ the plaintiff to get a Sub-contract of one 
repair contract which the defendant had already secured 'and 
another which he éxpected to secure in the near future. The 
défence was a total denial ofthe talks alleged to have taken 
place ^in “Calcutta. The principal: witnesses in support of the 
allegátion made as to the incidents taking place i in Calcutta were 
Mangal Narayan "Pradhan, plaintiff's witiies No. 8, and the 
plaintiff himself: Mangal Narayan is admittedly man of posi- 
tion, and though he has some connection with the plaintiff, we 


“do not thibk that his evidence can be rejected as unreliable. 


The ‘learned Subordinate Judge while dealing with the oral 
‘evidence adduced in the case has têsted the statements made 
with reference to'the probabilities and surrounding circumstances 
of the case. “NO doubt, such an approach is not altogether 
“unwarranted, but one is not to approach the deposition of a wit- 
ness with an air of suspicition, but only so'far as the statement 


made by a witriess’ "Becomes improbable or wholly inconsistent . 
with thé surrounding circumstances that the statement made by 


„a witness can, be réjected. The evidence which lias been adduced 
| about, the talks in' Calcutta is not only a ‘probable one in the 
| citcuinstances of this’ case, but also a natural one. 


1 n 
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On the admiited case as made’ by the défendant that the 
plaintiff had been placed in charge of work leaving o out of -our 


g ; ! à 
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consideration, for.the present, as to the, particular capacity, and 
responsibilities in. which he had been, 80. working, we. cannot 
ignore the very important fact that, the work, began as from the 
12th February at Kurseon. This. b not denied by the defend- 
ant. We shall consider the evidence as to the alleged talks on 
the 8th February at Kurseong | or.on the 10th February at 
Darjeeling. The fact remains that on, the. 12th the plaintiff had, 
started, to “supervise. "the, work, under some arrangement already 


made, even according. io “the ‘story set up by the defendant, | The. 
defendant has not been able to satisfy the Court as to what was, 


the occasion. Or what. were the circumstances. ‘under ‘which, the 
plaintiff and. the defendant made and entered into se some airane: 
ment or other for the supervision “of the. work on the rath 
February. Direct, evidence. might easily have been produced. .by 
the defendant had such árrangement.. been made on an o¢ca- 
gion or occasions other than ‘those | as “alleged by, the plaintift 


The defendant, however, failed. to adduce proper ‘and sufficient, 
eyidence as to that. - "Looking at the broad fact, therefore, it 


seems ‘only, ‘possible and probable that there had, ‘been talks 
between the, parties , before the work was taken up on, the rath 
February. | Whether, the dalk had actually, taken, place in Jinu- 
ary in Calcutta or not is not SO, "very importan but that, seems 
to be the starting point, according. to the plaintiff: Thé sug: 
gestion of the plaintiff is that he was to be éngaged, in some 
capacity : $0 as ito make it possible ‘fr for him. to earn, something. 
An attempt, was made, by. the defendatit to show. that the matri 


monial talks had taken | place directly between the. Plaintiff's 


sister’s family, which consisted almost wholly” of Temalé—inem- 
bers, And, the defendant, and not through ` the plaintif, The 
plaintiff's s case: was ,on the other hand that he had some part ‘to 
play, during, the negotiations, ‘This, part of the ` case cannot. be 
disposed. of in, the summary fashion as has. been doné by. thé 
learned | Subordinate Judge. While proposal for. such fatri- 
monia] alliances. were being considered, it was not unhatural but 
more,. probable. hat. talks about, ‘other, financial. rélationship 
between parties, were also broached. But “here also too much 
importance need not be , placed, on the motive Which actüated 
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the parties, to arrange | “that the - plaintiff "v "would. supervise the ; 


defendants, ¡contract , work. The fact remains. that he, was 
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engaged and was engaged for Berünary prol E The whale 
guestign, j s, what, was the nature of the pecuniary, conside eratip en 
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and'what weré the terms which were entered into. We accept 
the plaintiffs case that he took part in the talks of the matri- 
monial alliance between the two families. 
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With regard to the talk at Kurseong and the visit.to the 
plàce of the first contract on the 8th February the evidence 
principally , is here also of the plaintiff himself and of "Mangal 
Narayan Pradhan, relating to the period between the 8th and 
18th when the, work was actually started: The plaintiff 
15 alleged to have. come to Darjeeling on the :0th February. 
The witnesses ‘examined in support of that story , are Dil Bahadur 
Subba, witness No. 2 for. the Plaintiff, and’ Leo Engshaw, , a, 
Chinaman, witness No. 3 for the Plairitiff. This part of the 
evidence where the pláintiff alleges the handing over of exhibit I 
(the alleged letter in corporating the terms of the agreemente 
for a Sub-contract. between the Plaintiff and the defendant) is 
not very convincing. ' There are certain items of suspicion’ 
which the Plaintiff has not been able to, get over: If after’ the 
talks , at Calcutta there was no direct contract between the Plain- 
tiff and the defendant until they met on the 10th Februaty as 
alleged. by the Plaintiff, it would not be véry natural for the 
defendant. to have kept ready a detailed contract and hand it 
over to ‘the’ “plaintiff ; as soon as, he came to his shop. A part 
from. this improbability defendant has attemptéd to show, that 
during the continuance of the work the defendant had sent to 
the plaintiff blank sheets of paper with his, signature. This is 
not, denied by the. Plaintiff, and on the other hand, this finds 
support. from ,some of the pápers 'under the. Plaintiff's own— 
signature. "Whether this particular piece of paper on which 
exhibit 1 is written is one of those blank papers which ‘had been 
utilised by the plaintiff. Or not, one cannot be sure about. We 
may leave ‘this part, of ‘the case, for the. , present with this, obser- 
vation ‘that agreement alleged ‘to have been entered into by 
exhibit T had it, stood by itself, it Would have been very difficult 
for us to accept the position | taken up by the Plaintiff. At tlie 
same time, with regard. to the dispute, between the parties, if it 
were to be ‘decided c on ‘exhibit 1 alone, we "would not bave been 
justified. in allowing ` the’ clair ` put forward: by the Plaintift 
We shall have also to consider! that even. if the story as put for- 
ward y the Plaintiff is not áccepted i in its entirely whether the 
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Court is otherwise entitled to or can’ give any relief i in any shape 
or form to the Plaintiff. ^. ©- 


1 1 a 
4r! 1 
d 


As we have indicsied already it being the admitted case of 
the defendant that the defendant had engaged the Plaintiff, it is 
for us to. find out the terms ‘and “conditions under which the 
Plaintiff -had been so engaged and further whether such terms 


and: conditions were as alleged by the Plaintiff or as Cóntended 
for by the defendant. © ^" ^^ » d 


LI 
r 


We have diu pointed out that there had been talks 
between. the parties before the Plaintiff was put im charge oi 
the defendant's : contract work on: the: 12th February. 


It might have been easy to determine the issues in the case and | 


the conditions under. which the Plaintiff was wore if exhibit 1 
had been undisputed or could have been ‘accepted 'by'‘us on the 
* face of it. We have. to: proceed now to consider the evidence, 

keeping out of our view for the present exhibit 1 in the case. 

What are the direct pieces of evidence and the probabilities and 
circumstances òf the case? ‘It is the '‘common ‘case of the parties 
that the original contract work which was stated on the 12th 
February, continued by the subsequent acceptance of another 
contract and supplementary tenders which were accepted from 
time to time for repair works for over nine to ten months, if not 
more. During this entire period the plaintiff was carrying an 
supervision work. According to the plaintiff, the arrangement 
was that ‘the defendant would. supply’ the necessary finance for 
the ‘carrying out and fulfilment of the “contract. One of the 
tatdars used ‘to take the -attendence’ ‘register to the defendant 
and bring monéy from Darjeeling and’ ‘Kurseong: ‘This is the 
common case. -Further payments were madé to’ plàintiff by the 
. defendant also the purpose of the contract. . The amounts so 
paid are also hot indispute. The defetidant further paid direct- 
ly the bill of different parties who ‘supplied ‘the’ materials for 
the due execution of -the contract." The defendant had pro- 
duced before the Court witnesses from those’ different firms, and’ 
the: plaintiff also had not contradicted the part: played by: the 
defendant in the- matter of financing "the contract’ "works; as 

stated:above. ` ~ ^ iux LM 
" The'case of the plaintif is that becausé' of the: relationship: 
between the parties the arrangeinént between them was that the 
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plaintiff would, get the profits which the defendant would 
earn in the execution of these contracts. This the learned’ Sub- 
ordinate Judge thought to very improbable. How could the 
defendant foot the. bill, take, the responsibility for the due per- 
formance of the contract and he also liable for the loss, if any 
while if any profits were earned, the entire amount would go to 
the plaintiff? The arrangement however has to bé.tested with 
reference to the conduct of the parties, as may be ascertained 
during the period when the contracts were being:duly performed. 
Strange and peculiar arrangements may be made between parties 
under, circumstances. which are not normal or. usual.. If the 
probabilities of the case and the, conduct of the parties make 
such a story wholly improbable, the Court will certainly reject 
the same, if such a story depends :upon .oral:evidence only on 
the other, hand, if, there be undisputed documentary evidence 
which , Supports either wholly. or in substantial part such an 
unusual arrangement between the parties and the circumstances 
of the case are such. that in the peculiar conditions: ruling the 
parties had agreed to such terms, the Court, however unusual. the 
terms might be, would required to. give effect to’ the same. 
) T "Em —— born DE 
The two important, pieces:of evidence in. the case, . apart 
from exhibit 1 to which referrence has.already .been made are 
exhibits 2. PE TE "E i 
Pi ' ` 

| Exhibit 2 is a small chit of paper on which : a statement of 
accounts was jotted down. “This , was admittedly written by 
Iswari, Prosad Sarma, witness No. 6 for.the defendant. On a 
perusal of the depositions of the: defendant and of Iswari Prosad, 
it appears ,that according to .them, the plaintiff,.was claiming 
further payments and the defendant was resisting the same... 


T " t T Tos || " 
ile" "T Va ' C a } r ‘3 god ! ar aid 


, As stated at ihe opening, ‘he "diee. case was that:the 


plaintiff was:to,receive.in addition to the, pay a certain. amounti 


of bonus. Such bonus: was stated, to, have been paid in two 
instalments of Rs.:300/-:and Rs. 500/-. It is explained that to 
the defendant had not. made aj very large profit in' the execution 
of these .contracts a rough account was being made ,to satisfy by. 
the plaintiff. ‘The plaintiff, on the other hand, contends;that 
this statement was.drawn up in pursuance of.the arrangement 
which had. been, made between, hir. and, the defendant: and for 


~ 
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anl iini Casp ds e rk DISP dote PLUME 
dscettdiliniént? of’ the total amount of profit earned. Which was Crviz. 
l rll ` 
being' "dlairhed' by die^ plaintiff according to the arrangement. € 
1 " 
Iswarl Prosad admitted to have written the entire chit: except u. 951 


the date as it appears on. the top of the chit. ./Ihat:ithe figures March, sr. 
appearing in this cit could have been. ‘supplied by. the.defend- Dhan Bahadur 


ant and the ‘defendant alone and not by the plaintiff must be. "Prodhan 


cds OLE Pr QAI x v. 
accepted. ""The"arhüiits mentioned in. this chit were lump sum, Purna Bahad 
DUM 10 TASER, YEs ia Mina aqur. 
Na and the? correct Or: urang, hg figu res were 1 not given. In Pradhan 
TI IE 431273244 AN sun ait 
imd they: Were cor ect to the hun undre d, and in; other cases : — 
tie Füpeées;" “According: to Iswari Prosad and, the. defendant;. R. P. 


hê AURS. ‘piven’ in ‘the’ chit” were mot, the actual. ‘amounts but: Mookerjee; J. 
ad “Tou igh" Leite "Erdik th i the fig güres given i in. ‘the: plaint taken 
along’ With’ the Sakehin jt the written. statement, it can- 
riot but Tie said that the figurës though 1 not very, accurate were 
very neat’ di£'ac edal amounts.” ids AH 
S. RUE rh pido. su r X XE | eit fe » 
= eyd Eangi? rud baka tots Oadby ita 
‘Let us Tow, examine "the, contents of this document. We 
find that inaddition to the total amount received by. the defend- 
ait and fpes, dicurréd there a are three, other | items. 
TREP S E PAN CEU ' 


* bili 


psy 3 tuque 


Sales Ta paya ible on Ri soca @ 9,4 " — . 
"Pies pet DEMON e Rs. 2,0967/0/0 > 


PF[^v) d 


s , ` EE a EDA‘, 
tta He } jIn]y MEG oc I! 


Ticéme Tax payable on 10%, of ‘the bill "s ; 
E "ie Sn Rs. 5,690 @ 13} per cent. ics E i 7121/0/0. 


H LT } fA. 


a M - et 4 1 i : A 
Tos!) "a ag: a^ rf 


Interest , on expenses " ” (average) for... u ° 
Pay ty 1 » t, Va Aa I.]13, MEER x n 
“Rs. 2 28,400 (9 9 per cent ERR annum Mr Rs, AU 
» OER NR RA Lr t Cd. ae petas ege 


Bis ard x 
"fe total: ‘ainguine | of expenses ‘incurred when: ‘added up pith 


illo. "m fd 42 ~ 


the th three. items mentioned. above comes, to Rs. (52, 384. 


7 


; | 
leaves a ‘balance’ of Rs, “4,646 / presumably indicating ur esti- 


mated amount of profits. On the left hand corner at the 
bottom it js, written: EDU Feriis usse t eg ap 


“4500 paid." l ; | ° 


quitus € 0444. 1 


Jti is, explained. by the defendant, and,the, ‘writer, ot. this chit 
that the Sales. Tax had not been paid, till, then, but it was an 
estimated anjount, Similarly. no: income .tax had, been, assessed. 
and the email ‘shown there was also an estimate. Half the P 
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amount of the total expenses incurred had been, taken as Gana 
on loan “without any materials being. placed before the parties 
Or discussed. a 


+ 
t 


"This chit’ with the contents aforesaid may. fit In with a part 


i ia n of the plaintiffs story but seems highly improbable if the de- 


fendant’s story be wholly true. Why should a servant engaged 
for’a‘ patticular job be shown. the details of the profits, made 
unless the relationship | between the parties was some thing 
different, " This statement is consistant with the other story 
that in: determining what the profits of the two contracts- had 
been ‘not only the actual amounts spent, but other liabilities 
which would fall upon the defendant, should also be reasonably 
taken into consideration. The plaintiff's case is that on the in-. 
troduction of these three items referred to above about taxes and 
interest the Parties fell out and left. 'The chit, exhibit 2, re- 
mained with the -plaintiff—a very improbable story. If the 
defendants story. were true, the defendant would take care that 
when for some reason or other such a statement was being dis- 
cussed with the plaintiff, the plaintiff did not get hold of that 
chit of paper. Leaving the chit on the table would be incon- 
sistant m the defendant's story and an improbable story. 

As regards the figure and word ‘ ' 4500 paid ” ihe defendant 
and the writer admit that this was not a contract figure as 
R$. '4,500/- was not paid admittedly to the plaintiff. The 
plaintifis story that a large amount out of the same had been 
paid to the son-in-law of the defendant cannot bé accepted as 
the plaintiff has not placed any materials to show such payment 
having been made. We are not also concerned with the details 
of'the items which would make up Rs. 4,500/-, as according to 
the "defendant himself the figure cànnot be explained, and such | 
an amount had not been paid to the plaintiff. ` 

We have to consider further implications of éxhibit 2 again 
at a latter stage. 


Next, as regards exhibit 3, a carbon copy of a statement 
of accounts under the' signature of D, B. Pradhan. dated the 28th 
July, 1947; the position'is not altogether clear except that the - 
[12:8 do not ay: cu with" the Agure appearing in the 


ca e 


' VoL. 94-] _ a- HIGH COURT, 1 _ .- : 413 
p ds M | 
Schedule to the Plaint as amounts of claim.. - Most: of the: figures CIvIL. 
appearihg: from ' February, 1946, to the end, are.the admitted 
pàymernts'eithér through the baiday or through. the plaintiff by us 
the defendant. ` Such a. statement, can certainly by. prepared by Dhan Bahadu: 
the- plaintiff who | was in charge of supervision of the two. contract Piodhan 
works. Wherefrom, however, would in this statement prepared | V 

By ‘the’ Plaintiff appear the different items .of, payment which irs ota 
had el made by the defendant directly to some or other of PUE 
the suppliers , for , purchases effected? . As the défendent has not O RP 
produced his cash book, it cannot be verified whether all these — Mooherjeé, J. 
` figurés ‘aré 'accuráte or “not. No. serious attempt, however, was. 
made ón ^ belialf ` of. the defendant to demonstrate, that these 
différént amounts about Which the plaintiff, could have, no direct 

matéfial to draw i üpon were imaginary ones. On the other hand, 

thé ledger book ‘o£. the Defendant which has, not:been accepted 

by: the’ learned Subordinate, Judge does. not in material parti-: 
gulars,’ "hal is except in ‘certain details only, differ from, figures 


which. are given: by, the ‘Plaintiff ir In the various statements. po. 
eee Sie 





“What” does ‘this conduct demonstrate? ; “The Plaintiff Was. 
occlipying prima ‘facie a ‘position higher ` ‘and distinct from that 
of a "imple baidar. Supervising at Kis site and, drawing a cer- 
tain ‘pay per week or per, month. : NL l 


1" r E IB EA ~t 
fee NA - ld e i r 
LI 


euo pe y oed ' 
The learned ‘Subordinate Judge was contract, to this, extent - 

on an estimate of: the evidence, subject to the, Observations 
already made by us, ‘that in derogation of the case made by the | 
defendant the Plaintiff had been engaged, on a, profit. sharing ° 
basis for the conduct of the supervision work.. However unusual 
such an drtangement may be when the defendant adyanced. the. 
money réquired, from ‘exhibits. 2 and 3: (particularly from 
exhibit 2 and also to some extent from exhibit. 3) it seems to be 
quite natural and to ‘fit i in with the probabilities of the case that 
the’ Plaintiff was ‘occupying such a position. | wa, ; 

, Great reliance, however, was placed on .behalf of the 
respondent on. 'exhibit A, à letter written by the Plaintiff to the si 
défendant ‘on 27th “November, 1946. It is contended that the 
tenor and thë language used is inconsistent with. the position 
which" the Plaintiff wants ‘to arrogate io. himself só “far as this. 


particular’ businéss, is concerned. We do ‘not think that this 
[ || nifi K wie - 
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letter, is susciptable of such’an interpretation, „We cannot forget 
that ithe. defendanti-reniains thé financier. Moneys are, being 
advanced by hini!zand' therefore ‘the ‘defendant. being. liable for 
the loss. also, if that part of the story of the Plaintiff be accepted, 
the: Plaintiff cannot but writé to the défendant. and act accord- 
ing to his directions.’ Tt is not that the Pliinift has become, the 

master of the situation. © ' ib ua A - PON 


é ' } ! | 81254 2 dA LEES r ta l'a 


T 
PP 


Great’ emphasis: was also ‘laid on béhalf 'of the deténdant 

on one.of the -terms of the ‘contract as between the government, 

and the defendant -tò the effect that there ‘could’ be no “sub; 
contract. given out by the defendant, and such an attempt would, 
lead. to the cancellation of the'cóntiact.- The fact that some, 

arrangement “was” being “made between, the "Plaintiff. and. the 

defendant, ‘and "the government was being | informed ‘that. the 
Plaintiff would be workirig as the’ agent of. the defendant and 

represent the defendant beforé the engineering. stafl becomes, 
consistent only with'the conduct óf ‘the’ parties. They were 

mutually agreeing upon as to how the profits and the losses were 

tobe shared or borne. ' So far as the BoVérnment were concerned , 
the:defendant was and remained to ‘be the responsible party. - 
The defendant’ exercised sufficient control over the expenditure 

by keeping supply of funds in his Own hands and as and when 

such funds become necessary. Such an arrangement could not 

be wholly improbable ‘ot impossible. ` The ‘presence of such a 

termurider the ‘agreement’ of tendér, as in exhibit D, would not 

raise such 'strong: presumption as to throw out the effect of. 
exhibit 2 andíto some“extént of'éxlibit 5.' To make ail the , 
EN E CEN RM 14 "m cp eda oan cb oe 2 zt RM E 

iteris" of evidence adduced consistent, the only conclusion to. 
which- a court can'arrive' is that there" was an arrangement | 
between’ the Plaintiff\and thé déféndant whereby the ‘Plaintiff 

was placed ‘in’ charge of ‘the contract works in question, the 

defendant supplying: the’ funds and _ the’ Plaintiff . becoming, 
entitled to the profits. ^ ^ « "^" ais iM? | 


- a f : $e» at NEC P 
.' How the profits wéfe to be shared has to. be, determined. 
According’ t6 the defendants story it was to be in the shape ofa. 
bonus: "Accorditíg to the Plaintiff it would be the:net profit. 
Even if we ignore thé contents of exhibit ‘1, there. are sufficient 
materials on the récórd from which we can determine as to what 
the profits should reasonably be to which only the Plaintiff will be ' 


~- 
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entitled to. The Plaintiff has Claimed ,the entire amount being 
the difference bétween the amount. of. the. bill and the amount 
actually spent up to a particular day., The claim is not only 
unreasonable but is also, not ‘warranted | by the.facts of the. present 


i- ki N tar x 
case. ' > 
à a — pos ran ii Ji 4 " T be I 
u p ei. ti. 2 3 m 


I 


Ha E i ‘ d ; i 


" "Ihe question, therefore, “arises whether i in view, of the prayer 
made in the plaint; the Court is entitled to allow any portion of 
the claim, or to decree the Plaintiffs. Suit in the form in which 
he 'cah “be entitled. to. | ‘The learned, Subordinate. Judge has 


PA re sf 
dismissed the süit on the ground that such a prayer is not main- 


tainable.' He has etred on this point., RE E 
NC NE TEE (hare jet VEN l f 

. 3.* qe pies r i t 
It ‘is’ now "Well setuled and. reference may be made: to .the 


leading Case OE. Hiron: V. . Mill (a) where i iņ it has been laid down 


Ty Cubo fad sadat! 


that'a Court is, entitled to grant a specific : relief not inconsistent 
with the’ cáse as made but not specifically. made, in the Plaint. 
This principle his b been applied: in, this country in a number of 


décision" b ginning “from Hemendra Nath, , Roy.: v, Upendra 
Rov pd JAN ASSET st eet ir AERE Á 
i ins | 


1 
"uv 


, la 
“ba UH H jl e J) 2*24 J P n ` Pog » 4 d 


t 


pa AN ode ani 
! “Now it isto. be decided whether i in the frame ot the Suit as 
made bý the Plaintiff, in the body of the Plaint it. is. possible to 
consider’ the claim to which only the Plaintiff js entitled to. 
According i to ‘tenor of, the Plaint, the Plaintiff had been engaged 
by the defendant in connection with the special works of the 


Victoria School and ‘the Dow. Hill School. .He, claimed to 
have been appointed. as a sub-contractor, He referred to an 


agreement which had been, entered, into „on the, 10th , February,’ 


1946. The terms ‘of the contract, were said to be that, ‘the profits 
) 2006 €x itj! he 


would go to the Plaintiff, ‘the defendant, being the financier. 


ita, 3 


The case which 3 we have found, jn agreement with the learned 


e (iJ 
Subordinate Judge, 15 that the ‘Plaintiff had been engaged by, the 
defendant not as sub-contractor but for supervision of the two 
particular repair worhs. The defence case also was that the 
Plaintiff , was engaged on a certain pay, and such amount is 


j i ets ot 
included within, the amount of expenses in,the different sets 


accounts, and. in .additjon-'some | bonus; dependent, upon: the. 


ry 
extent. of "the, profits. The claim, ‘which, we have, found the 


i e ! 

Plaintiff i „is enfitled to is that i in the. words of the Plainti& the 
a 2 I Jubb 7l, NG 
JM) = Aag VISA 214 (119). (2) (1715) 22 GL. 419 (451) 
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Profits of the said contracts, and to adopt these words of the 
defendant, the bonus which equals the net profits would be 
earned. . It is not that the defendants is taken by surprise, but 
the defendants had notice and had adduced evidence in support 
of his contention and in opposition to the claim as made by 
the Plaintiff. We, therefore, think that it is possible to allow 
the Plaintiff's claim subject to what we indicate hereafter. 


The next difficulty which the Plaintiff has to face is that 
there'are no clear indication either in the correspondence or in 
the evidence except as indicated already, which has been adduced 
to indicate how the profits are to be assessed. It is well known 
that if there be no contract between the parties and one is made 
to work under' another not for love but for remuneration, the 
Principles by which the Court would be governed would be 
analogous to those which regulate the assessment of remuneration 
for se1vices as between a principal and an agent. The right ol 
an agent to be remunerated for service is founded. upon an 
express or inplied contract between the principal and the agent. 
In the absence of a contract, if there be a custom as usage re- 
ference may be made to the same. In other cases the conduct 
of the parties and the circumstances of the -particular case would: 
determine how such remuneration is to be determined. It is 
now well settled also that ‘if there be a specific contract assess- 
ment on the basis of quantum meruit will not be attracted on 
the other hand, it has been held that if the express contract tor 
remuneration were a nullity by reason of its having been made, 
as for example, without authority, the agent will not thereby 
be prevented from recovery upon quantum meruit. See Cravan 
Ellis v. Cannon Ltd. (1). -In India also similar principles have 
been’ applied and’ liability’ by implication’ is excluded by the 
contract being express. There can be, no implied contract 
where (here'is express contract. ' See Kissen Prosad v. Purnendu 
Narain (9). | | 


1 
a 
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If; therefore. there is an express contract that remuneration 
will be paid, or ‘that the Plaintiff, às in the present casé, is 
entitled to the ‘profits. it is not only open to the Court, but also 
it is its’ bounden duty to find out the equitable manner in, 
which Such profits are'to be ascertained. Just as the defendant 

(1) (1936) 2 K.B. 409° (2) 1911) 16 CW.N (753 (781) 
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cannot, get away without making reasonable payment, he Plaip- CIVIL, 
tiff also cannot take way. the goss, profits. without compensating E 
Or providing for all the different items which should be, taken S. 


into consideration if these two particular items of Work had been Dhan Bahadur 


considered to be independent items carried on by. the defendant Piodhan 
for the benefit of the Plaintiff.. m l Y. 
D. hr QAI ani desees " Purna Bahadui 


l E . Prodhan 
The income arising from these‘two works must be shown —— 


by the defendant in his income for the purpose of assessment R. P. 

of the Income tax and, Sales tax. The defendant cannot escape Mo0herjec, J. 
his liability and the Plaintiff must provides sufficient tunds in 

the accounting stage for the same. So far as the Income tax 

is concerned the amount together with the :rate.as:mentioned in 

exhibit 2, which was drawn up under the direction of the de- 

fendant should be accepted as fair and proper. 


So far as the Sales tax is concerned, Dr. Sen Gupta very 
fairly drew our attention to Rule 2, of the Bengal Sales Tax 
Rules 1941. Under the aforesaid Rule Sales tax becomes pay- 
able for repairing contracts on the basis of thirty per cent of the 
gross amount, and: Sales tax ‘at nine pies per rupee’ is dssessible 
on the same! Forthe Sales tax, therefore, the gross profit should 
be reduced- P Rs. 1,866 AL Pe in prace of what i is shown in 
exhibit: 2. £ < un ag Ana 

Pa ak E É- idee Ae E EC UT 

Next iiem for consideration is the inthrést on. a portion of 
the Capita! which was used “for the. contracts. The defendant 
stated that he had to borrow money. ` No doubt, the best 
evidence, which, could be produced. by the defendant in stipport 
of such a case has not been produced. On other, hand, the Plaintiff 
was to reap the entire. profit. which Would accrue. out of the 
utilisation of the Capital, and a certain peicentàgé on the capital 
is not only the normal method of account, büt also reasonable 
for determining what the net profit of a particular venture is. 
In that view, considering. the circumstances of this particular , 
case, that the total amount of expensés ‘which was incurred by 
the defendant for the contract was about Rs. 47,000/- according 
to the Plaintif's. own case in the Plaint, and according to the 
defendant also it was near about that figure. The average 
,amount which is shown in exhibit 2 should carry interest at six 
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e 
Cra. per cent per annum arid do” nót hine per cent. The "Plaintift 
a. has already beéh | paid in two instalments _ Rs. : 200/- ` “and 
aes Rs. 500]- respectively.” 7s TT 
Dhan Bahadur "^^ 2 Ee M a E 
Prodhan “The result ‘of such ori accounting, on ti ie calculation made 
ues NER by learned Advocates on both sides, would be as follows: diis 
PUENTE 
TS '* Sales Tax- w. Rsi! 5,866/14/4* pies. 
, RR tiu’ Income Tax "| ^» ^ ^ 5. (Rsi ^ girip ’ ' 
MooRenjee; Je aicme Interest in s O° a Rep 3494. e oh a. 
II jov Shs | diy ATE 2j Ki Ee Kn ah TK 
LAE Ri 78 — ane ^ hg Rs. $981 14/4' pis." 
(3 ^"Less' Received : ^. Rs breve ee 
ee ee Ag fo) ae a appen as S MAH ke sie 25 
Movie eee VES iEn | 45681 [1474 pies. she 
Expenses Rs. 46,800/- 
iu qid ds : SE Ius unu oat 
QU e sue ou et 2 ty Rs 851,481/14/4' pies. 
pp ANK aeg p Mb urs St ry TS 
VI ae: ER au «eC Erg Pele oe tube qe — Sex. x78 
tier Total Receipt. Cooman u Rsa. 56,900/- — (uos o v 
e s Deduct o oee ccu. RS. r81 14/4 piese >o 
ic PETE Na ie ccs RR co: CE D E 


The result, therefore, is that the Plaintiff will be-entitled .to 

a decree for Rs. 5,418/1/8 pies. 'The Plaintiff will also be 
entitled to get Rs. 450/- for Court fees on the Plaint and also 
Rs. 450 [- for Court ‘fee on the memorandum | of appeal. ' ‘Other 
. costs will be ‘borne, by the ‘partis ' themselves. ' Thé defendant 
will pay to the Plaintiff RS. 2, 318 /1/8 pies by the end of Sep- 
tember, 1954, "RS: | ' 3,000]-. by the end of Septémbér, 1955, and 
Rs. 2 /009/- by. the end of September, 1956, and’ in' default of ay 

Je 

‘one of the ‘said’ instalments’ the entire 'amoúht will become 
payable with interest at six per, cent; per annum from. the date 


1 plf L 1 pos i 1 is 


of this Cour. — | 
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Renupada Mukherjee, J. :—I agree. ; | 
P^ M 7 i à PA f i Fg z fry I ide i A 13 21. (f n 
£ 1 p. A m og n 
| ns “Appeal allowed: "Sudi 
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Hi anal url; ies! Wades Sai Sane DM eoru S 
APPELLATE CIVIL. 
nd iO$ ca voc ANM aZ aus nS Ka bye ee a, pape Unio A | 
Before M1. Justice G. N. Das and Mr. Justice | + sl 
Renupada Mukherjee. akh 
eG nn ns guts gb, ie Joren a’ ut CT | 
TINCOURIE MAZUMDAR & Ors. | Cir. 
wap p oriens E spa editas b c. ot EY iu. GPR uL = a 
5 d pul ee ee & TORSO itor s, 4958 


ie Naraka 8h tall aie tit ua AAN pa ota Lo rai posts April, 17. 
Article 80;{ Schedule, 4j Limitation Act, Rss to take delivery of possession | 
Wa Court by, the auction, purchase Whether previous; title by the 
, judgment “debtor. revrves—Limitation, , Where, Judgment-debtors | in 


zi 1lib? < (d 
"dosséssion at ‘the date of the sale Arücle 138, Schedule, L, (and Section 28. 
Limitation. Act. applicable, StGB IG Tur ul 


Failure, on-; the. part. ofr. the. auction «purchaser: to. take- delivéry of 
* possession through court within, the time. limited by Article. 180, Schedule t 
of the Limitation Act does not revive in the judgment-debtor his previous 
title after the Japse of three years from the date of the auction purchase. 


: Article i8ó of the''Limitatión' ått ddést int prescribe the périod of 
limitation” for,-the’:institution’;of the suit by»the: auction - ‘purchaser. > It’ 
merely prescribes the period’ of; limitation: for an ‘application; for delivery of 
Possession, te to, the. guction, purchaser,, The, period of limitation prescribed 
i a suit by an auction , purchaser ina cage where ‘the judgment-debtors 
e'ir ih poskessioii at the daté of the salé is présctibed Í by ‘Article, 138 of the 
a erige ‘Which’ préscribe ‘the ‘period “of? twelve: x is! from! thé date 
when: the: sale ‘becomes iabsolute, — 5:15. Tie cies voee. 8 


ee iat: “aunda NG BL 
„Kailash Chandra, Tarafdar, Vi 


dat 1 0,4 «d Us 


a ry "s fy, EM 27i f. 74a ft ia { Uu 


Gopal, Chand1a\Poddar (1), explained. . 


r 


"4 yla 


Dbi "Prosad | Bhaka i Y: Satish Chandra Ghosh: G), Fakirappa Malamani 
v. Nidappa Mati? (3): trefetrdg 3 10^ Mais. PES 


^ 4 t, 
upo TIE P Dur TIE fg yan buibup te i: hs Sih. 


The material facts will appear from the judgment. 
Leitso if "maltis ims 21" Gan] dg Daateic [Se ep LEE UE 

..* Appeal from appellate-Decree Noor iof: 1949 'agaitist. the: decree. of: 
sx Guba. Roy, Esq... District Judge, of Zillah, 24-Ratganas at /Alipore, in 


ppeal No 176 of a ted, the, 4th of December, 1948, affirming, the 
Bou ^ Ap : NA na ^. Subordinate Judge, 6 6th Court Alipore, E 


Me FSET Loeb Qt cp 
aa the idth GE Januari, i 948." En A Ma 


PEL Weds. dire SU) vo ka ri fatal citer’. cds Cue 
n (1); (1938) ,80 C WN, 640, (8 B.). JAINCO 4 Praats i nitent 


Aeda (19494) € I]. dggio C aleisne do moyi ni oluet oatu 
(S) (das) AER! Bom! 46501 S ni map sbi d blos nans l 
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CiviL. S. C. Janah and Basanta Kumar Panda for the Appellant. 
1958 


eee . 4. D. Mukherjee uid Dunjendra Nath Mukherjee for the 
Tinceun Respondent. - f 
Mazumdar & Ors 


kana Chand The judgment of the Couri was as follows: — 

Boral & Ors. - $ i 
NS. C. N. Das, J.:—This is an appeal by the Plaintiff's against 
G. N. Das, J. the decision of Mr. S. N.. Guha Roy, as he then was, learned 
April, 17. District Judge, 24-Parganas, whereby he affirmed the decision of 
| Mr. J. P. Mukherjee, learned. Subordinate Judge, 6th Court, 
Alipore dismissing the Plaintiff's suit for Petition on the ground 
that the Plaintiff's have failed to prove their title to 12 annas 

share claimed by them. 


f 





At this stage the question in controversy has narrowed down 
to'a question of ENS Ihe question of law arises on the follow- 
ing ‘facts. diu 


The property in dispute. belonged to one Kedarnath who 
died in:1918 having been survived by his four sons Monilal, 
Chunilal, Tinkari and Satish. Monilal died without leaving 
any’ Issue, Chuinilal’s widow is Sushila who figures as Plaintiff’ 
No. 2. "Tinkari ji 15 Plaintiff No 1. Kedarnath executed a mort- 
gage of the disputed property in favour of the predecessor in 
interest of one Pannalal Banerjee. Yo enforce the mortgage 

A debt a suit was instituted and a decree was obtained and in 

execution ‘of the said decree the!mortgage property was brought 

- to sale on the 10th of July, 1931 and was purchased by the decree 

l holder. The sale was confirmed on the 10th of September 1931. 
Pannalal—acquired title under the said auction ‘sale. 

Before the learned District Judge the argument proceed 
on the footing that no delivery of possession through Court was 
taken’ by: Pannalal ‘as required by Article 180 Schedule I, of the 

e India Limitation "Act. Pannalal entered into an agreement tor 
sale ‘of his purchásed ‘property "with Satish. This was on the 
29th of May, 1954. Thereafter on the goth September, 1934, 
Pannalal executed a conveyance in pursuance 'of the said agree- 
ment for sale in favour of Satish. On, the gth October, 1936, 
Satish sold his title acquired by the purchase to Defendant No. 1.. 


Vor. 94.) 2 arzt HIGH COURT. «coc à $21 


Defendant No: 1 in his turn sold a portion.of his.puichased right Crvir. 
to Defendant No. 2 by a Kobala dated 28th May, 1946. The Had 
- present Suit for partition. was instituted on.the 34th December bas 


carm ume 


1946. . The Plaintiff's as I have already observed;.are'T'inkari and —— Tincouri 

Sushila who claim: -/12/- annas share, ithe remaining four annas Mazumdar & Ors. 

share according to them, remained with Satish. It is the basis — | *’ 
Srikishan ‘Chand 

of their claim, that as,the auction purchaser Pannalal- did ' not Boral & Ors. 

take delivery, of possession, their pre-existing: title revived on - 

the expiration. of, three years from the. date of the auction G. N. Das, J. 

purchase, by ,Bannalal, delivery. of. possession having been taken 

by, Pannalal. Inter,alia (the, defence to the Suit was. that the 

Plaintiffs title, was lost, by, the, auction sale and^that title'has — ' 

vested .in Defendants No..1 and- No.: 2- by the Conveyance 

referred. to above. ^. p [aue “i Ns sa ee d 


a E. ` z l 
re Y, T CH i E E ut i d.ro 0X 


“h 


The question | therefore is. what is the: effect of a failure on 
'the part of the auction purchaser to take delivery of possession 
within 3 years as. required by Article 180 of the Indian Limita- 
tion Act. ,, As,regards possession, the finding of the Courts below 
is that, the Plaintiffs have occasionally realised .rent from some 
of, the- “tenants in occupation of portions. of the. disputed pro- 
perty. The finding further is that Satish was in possession of a 
good part of, the disputed property and, that: such [eneon now 
rests with defendants No.. and 2. . ~ 

Both the, Courts bow have. held. iat. dis Plaintiff's have 
failed to establish their title to 12 annas share, . ~., 


- 


mb xs ? quu u va 
| In this ‘Court Mr. Janak ena Advocate Te ihe appellant 
his contended that the, effect of the auction-purchaser,are not 
taking delivery of possession, through Court within the time 
limited by Article>180 i is to revive in the. judgment-debtors their 
previous title after the lapse of 3 years from the date of..the, 
auction cone 


i giis Vx +! P rre za 


"m “It vis mot. pretended, ‘that the “Plaintiff's Na title by . 
adverse, , possession of «/12/:-. annas Share. by „possession . tor the. 
requisite period of 12 years or more.:, The, contention js,,as;1. have 
said, based on the ground that as the auction. purchaser becomes 
disentitled to recover possession through, Court'áfter the lapse of 
3 years from the date of the auction purchase'the title of the 


- 
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judgment. debtor-whichiwas:lost bythe !auttion sale revives! ti 


» s r 
2 thi , ae lias ORANA D, asa ber] ay STIS AM e : aiiz} ty x5 


H 
* J 


v,dieliance was. placed! on: two passages iri! the judgriénits o£ the 
Full Benclirin: thé case: of ‘Kailas? Chandra “Tasafdar v: Gopal 


Mazumdar, &O7s: Chandra, Poddar (1): These” Ipassagés riėrely'“lay ‘down that 


u X. * 
Srikisban , Ghand 
Boral-.& | Org. 





G. Ni Das, Js 


the,dnere facti of;an»auétion-purchasér dög fiot'creáte ^m" thé 


auction-purchaser! a «complete? title: “What ‘is meant by" the’ 
passages: referred to.1is-that in order that the ‘dctution’ purchaser 
may, reap» the (fruits !of»His auction ^pürehase he must tollow7it 
up by an,.application «for-delivery of "possession ^in "Ordér' that. 
bis; title; to.the.land!and his ‘tight’ to ‘posséion may become 
absolute: .‘Fhesen passage" do? not however: show’ that the ‘tight 
of, the, judgment débtor ‘revives: after ‘the’ ldpsé'6£" thrée ` years ` 
from the date of the auction purchase in case thé duction ‘pur- 
chaser fails to take delivery of possession through Court as 
required: by.. Article 180! of: the! Limitation" Act Pep 5! 
Obr tpe Gl Ny st octholy iia ve os stoga itoa oft do rf osa? 
nOn the: other hand. the case “Of! Debi “Prasad: Bhakat v? 
Satishi @handra “Ghosh (2),: indicates’ that! tëre: failure oh the 
partsofan:auctiori-purehaser tó take delivery’ of: possession within 
the. tine limited by. Article 180 of Schediilé T of thé Limitation 
Actuistto-make, in: difficult for ‘him “tot séék’ thé -Assistarice of! thé! 
Court in-orderito put! him‘ into’ possession? Tispite ‘of his:failüre 
iu that behalf he. may get inío'"possessioi “by -ai Amicable 
arrangement with the judgment debtor or in any other way. 
His-titlé^remains àlive:üriless it is lost!eithef"by' way of'à' sale 
gift etc. or by operation’ of'sorhe statute, for 'exaipleé'section' 38 
of the Limitation Act. In the Court below an argument was 
raiséd-that séction -28 of ‘the’ Limitation ‘Act! Was "Gittracted to the 
fact of this case: Mtv Janah; léarhed? Advocate! for thé’ àppellants;' 
hasvery! fairly/conceded’ the -positidi that it is-difficult "for him’ 
to» rely" of>!the'éxpress" teris- ‘Of? Sectión'^$8* Which Tung “As! 
follows: ssb whoo amon -faas 0: i6 568b oun Sti iiu ener 
i Sentra aLr 


“At the determination of the period hereby limited to any 


 petsóiri//for ‘instituting! a gait fo possessioH"OF Ahy ‘Property his 


right tolsuch property shall be'extinguished, ^ Tt'is undoubtedly 
trüe/'ds was pointed'out ih thè ease of Fakirappa Mal mini iy 
enaccod gesog surus ull 20 156) biose odi no bsc bte 
10- (1)1 661936) 301G.W:N 649. atit658 iandi6652c00 15 1007€ 01 brin +f 


oin (a) (1948) T? C: If 895: 1 finu sl lo tanh y lj nior edhe ve : 3 


. 
- 


- 
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Cd 


$ < 
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Nigappa Matti (1) that pifya Judgment debtor or any person Civir 
claiming under him remains in possession for the requisite period 
limited by Section, 38 of the Limitation.Act;for the institution “399 


of a suit for recovery of possession, the right of the auction pur- Tineouri 


chaser would be jextinguished „and: the right to extinguished Mazumdar & Ors. 
would become vested in the adverse possessor at the expiration "AP. 

of the period so limited. In this case;Article,180 of the Limita- “iMishaf Chand 
tion Act does not prescribe the period of limitation for the insti- — 2 c 7 
tution, of, a suit, by. the auction;purchaser. Article. 180merely G. N. Das, J. 
prescribed. thesperiod of. limitation forian.application for delivery 

‘of -possessiomto ‘the auction" purchaser.’ “THe period of limitation 

prescribed for a suit by an auction purchaser in à case like the 

present where the judgment debtors were, in ;possession at the 

date of the, sale Is, prescribed, by Article 138, of the ,Limitation 

Act which, prescribes} thecperiod:of 12 years:from:'the ‘date when 

the sale becomes absolute. In this case the judgment debtors 

did'nót rëmait it’ possession! of*the'‘pidpérty for the Said period 

of ig years!” "The judgnieni débtorg viz, Tinkari _and Sushila 





Mori om? sya, 


cannot therefore claim to have acquired any title under Section 
28 of the, Limitation: Act,, : (ots thee eh al A a; TAR 


In my opinion the view taken, by the learned District Judge 
is correct and his judgment must be affirmed. 
Jit ghee ods op asd c Ms Sad 
, The result therefore ig that, this appeal’ fails, and is dis- 
missed with costs. 
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n 70 .U Z Before Mr. Justice Bachawat. ` 


Wiese 49 3 SATYANARAIN BISWANATH 


z U.C 
, 19547 ud ° : 
wee 0H "^ HARAKCHAND: RUPCHAND.* 
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ti 


l Arbitration—Reference under the Rules of 'Bengal Chamber of Commerce— 
. Setting aside an. award—Tıme: to. make: the award expired—Appoint- 


ment of one, new arbitrator in place one former Gb raosan kN 
; of the, Second Court. 


t i i 14 55 t 4 


'" Held (i) the ‘ Registrar ‘under the rules of ‘the ‘Bengal Chamber of 
Commerce became bound to ‘appoint and substitute:new arbitrators in place 
ot the former arbitrators after the time to make: the award expired. 

I AE Ti 

Gi, Under Rule VII of the Bengal Chamber of Commerce the Registrai 
becamé bound to constitute another. court and such Court must consists Di 
new arbitrators ‘and no one of ae previous | Court should be there. ' 


TP. Wt t ii E 


The amani facts will appear from: the judgment: 


© A. C. Bhabra for the Appellant. ee 
‘ m t à Pd 4 


A nt Sarkar for the Respondent. ' 


r 


The Judgment’ of the Court was as follows: —: i 





R. $. Bachawat, J.:—This is an application to, declare 
void and set aside the Award of the Bengal Chamber ol Com- 
merce. The dispute relates to a contract dated November go, 
1951, which contains the usual arbitration clause for reférence 
of the disputes under the contract to the arbitration of the 
Bengal Chamber of Commerce under the rules of its Tribunal ot 
Arbitration. The respondent referred the disputes relating to 
the contract to the arbitration: of the Bengal Chamber of Com- 
merce. The relevant rules of the Tribunal of Arbitration are 
as follows: — 


"V. (1) In every case where a dispute or difference 
i . has arisen between parties who have agreed that such dis- 


* Re: Arbitration Award No. 7 of 1954. 


VOL. jo 
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oe 
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4 H mI 
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n 
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LSA Hel doon H (nS LIU Ho 
! pue Or "diffeiélice ‘shall’ be" referréd for 'dedisién ^ t ‘the 
Chátibér ‘Or’ the' Tribunal, “ait! application for ‘arbitration 
may be: addressed: by "either party t (6 tie Registrar which 
application, in ‘the tase’ of disputes 1 relating to piéce-goods 
shall be in such form as the Committee of the Chamber 
may from tiré to ‘lime prescribe.” ui c x M 
mee cep 
Mac On receipt 7] such application; the Registrar. shall 

“constitute! a- Céurt for the ad jildidaition’ of the ‘dispute. 

ee Or P Ne FeO ye FS aai git 
VII. It the Court have allowed the time or extended 
time' to ‘expire ‘without making any award, and’ without 
having’ signified to the peosnar that they cannot agree, 
the Registrar’ skäll constitute’ in manner atoresaid another 
Court’ Which shall proceed with the arbitration and shall 
be at liberty to act upon the record of the proceedings as 
then existing and on the evidence, if any, then taken > the 


tř "y 
drbitratibn Or to comencé 'the A arbitration ' dö óvo: l 
2 oy lug SF WA qabag: Dri zir! [i afed 


ea 


i. cd If any Jopoittted arbitrator or umpire neglects or 
refuges to act; or dies or becomes incapable of acting, the 
, Registrar shall Substitute and appoint a new Arbitrator or 
Umpire E 


e as 


‘the case "máy be in máfhner^'aforesaid' and the 
Court so reconstituted shall proceed | With the arbitration 
with liberty | to act on the or of the proceedings,as then 


? 
. existing. ‘and on’ the: evidence, if any then’ ‘taker! in the 


V1: frs] 


arbitration, of to! comence? the 'p ptocéedings dé: notò. =? 
kka] BE M Poet VERE a HAE cs Epp See P Wes qao c per ya 


t t 


XXV. The Court shall make its award in writing 
“within, four’ months. after entering 'on the référence or on 
‘or before any later! day to which ‘the’ Court. ith? ilie ‘con- 
sent of all parties ,concerfied in "di proceêdings, “by any- 


| writing ‘signed’ by ‘them, may fróm" tinie' to ‘time, “enlarge its 


| time: ‘therefor or any, extension! "of | time” ‘gratited by ‘the 
Court of Judicature , at Fort ‘William! it Bengal. ` gos 


2 - M " 
yd Toin fE GE C H GE ja h^ 


On June’ 6, 1952, the" Registrar" acting ‘under’ Rule V 


"edt a Court cotisisting of 'Mr. JL p^ Jamison and Mr. 
I D. [e Buist. On the same day this” Court entéfed © on the: 
reference. ‘The lime. óf this Court to "make ‘the’ award expired 


on October 6, 1952. Still correspondence between’ the parties 


f 





Bachawat, 


J. 
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E "Cim. . and the, TAE the Ghanier under, the directions, of this 


DER 


x Court, went on until. July: 1953. ;, Mr,, Buist;then proceeded: on 


i411 


7 ALIT 
Api. leave and. the. Registrar, on. August, d» 1953}. appointed: ‘Mr. 


9) fate ad 
- Satyanarai H, A. ; Luke in place ,of Mr, Buist,. under Rule E 
m 
zh ul xong pi dap rade titan FO ne spot dou re owt date 


Hark z The endorsements on,,, th he «tinent _ Sheet AE as 
irs id! follows:— |. 
zen sa St dte al, propose, to ; ampoin HT MESSIS»; aJs 4 Į Jamisson and 


E. LD.C.^, Buist as, arbitrators, and will, he yslad, to know it 
wat, J.- you have any suggestions to offer. 


eoa) cop aun wb. bomadli srat pns) sade d ud 


I 
nroCjbo 543. DILHUG AIK Mani trf 9; ; D- Z . Qa BARE ATR 


- Uit POLO ott Sap ED, TREND 45 ^j nep gic BEBE 
ott, RAD nel Tonal Court appointed as. e nha 


Here’ bain sersan ord p aar E 59d [s Dc. b uh BAIRNE, 
^s agttibrusao 60i i do DIG aide (qu p» Reg} str 0/6/52. 


dub TH TP. MEK pic he es Ib ygi 75 el) Me Oit Sue (ipt NEH 


" os Mr, Buist; hayi ing; proceeded on, a ; 4 appoint M Mr; H. AST 


Aah 


Luke in his place under Rule X. 
: „Sd IA C, FAIRBAIRNE, 7 
si 453. 


(Go 17959 CH A by an dan | 
i aa do sloDiupsanr sinas] o P m 


$4 fea cuota eka 4, on nc ae cce fo gungade fF u neo 


On, 8:10:53. the, Court, consisting, of, Mr. Jamieson: and Mr. 


a 1 411 


Luke,made the award. .,. iato: inte Bele ns 00636 ae nue 


TENE rt aft ava abs (XMMIG aly KK hio so: yrs e&t gre OT SPL ril 


In my: opinion, when; Mr, Jamieson, and Buist allowed the 


dhl 1 A TAE! e ^ 


time to, expire, thg, Registrar; , under the rules, became bound to 


"iin s£ aiv ih 


ENS appoint and substitute new arbitrators in their place: 
ug yo begen sp sAn Hates bue, ) xy. : 


-ua JE weilook at, Rule; VII, the, Registrar became odd to 


« constitute, another, Court. nin “clear from, several , decisions bó 
this Court, that Lif, the; ,first Court, consists, of A. and B he 
- Second Court, constituted under , Rule VII ‘cannot edi ut A 
and B. I am also,of the opinion that such, Second Court cannot 


consist of Ca new, arbitrator, and either . A or B., The Registrar 
must appoint persons other than A and B as arbitrators in place 


of A and B, ,, The observations, of Das Gupta, J. in, Ramnath 


wan i 


Narendranath y, Namjet Shamjee G) support, this, conclusion. 


"M ole dp 
; 94: Me;come.,to , the, same conclusion, Af we, look at ule, X. 
is ki that, rule, if any appointed a arbitrator neglects to act 1 ‘thie ` 
5 AN) (1958), ALR, Cale; 287, Tg adu He orot AE ETI ETETE A 


^ ^ 


- 


* 


` 
d 


ya 
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w ag PANY aad PLT s "3 . 
VoL. 94.] HIGH COURT. 


fteet,; Fon x MCN. 
Registrar a substitute and. appoint a new arbitrator. The 


word "any" means.one or more out of several and includes all. 
See Jokhiram' Kaya’ v. Ganeshamdas Kedarnath (1). Where 
there are two arbitrato rs and , both .c of hem, neglect to act the 
Registrar must substiiüte RE. appoint new arbitrators in their 
place. The arbitrators neglect, to act jf they, allow the time to 
make their award to expire and áo not make their award. 
l Willoughby y v. Willoughby, (8), Narendra Nath y. Brojeswari (3), 
They, negleci, 10, act though. the time, expires. through. no. fault or 
theirs. : Néglect:in this. contexe. do not. imply. any degree ot 
blame. Under Rule X also the Registrar must substitute and 
appoint, new, arbitrators in place. of the arbitrators who MeL ids 
the time to;expire and therefore neglected to: acte — «5: s s 
^ Both under‘ Ruley VIT and' X. the' Registrar wae bound to 
à point pew': “arbitrators’ in ‘place of! Mr , Jamieson and Mr.  Büist 


a th rot CI CE) E ath 
when th ley. allowed the ü üme to ‘expire, ie dücsnacdex x We 
in, feared dte ot) b PiGabitves dar te oem d e cuo ag n5. nl. 


^» The Registrar; did „not ‘appoint: a. new arbitrator in. poe 
ot Mr: Jainieson.* p EE h^ EE 3 d d'i b cnn A KUA 


" 5) 
[ol The ji] 44! f . po leaeyqten} — a 


a The Gourt ‘consisting. 3 Mr. Jamieson and, Mr. Luke had 
no, authority to. make the award. ;/Thec pud therefore, in, 


valid. Wet cee tee s? rb abae sn D 86g on tak nen dur sao s or un 
r 1 er hu aid uta ey ad POUR ak” utu J saja 00 Y n4 Tey at av 1 
The petitioner urged’ certain other ‘contentions in support 
of this application. By consent the point with regard to the 
constitution of the Colt 1 has been tried’: first without préjudice 

il the : other contentions | raised” by the, parties in the pleadings. 
T: piu e foou older: uc qd GDS ae SLORY Diu e das d 


Cn? | SN i 


* E adjudge an 1d. déclare ‘that’ ‘che “Waid NG. “1086 of “1953; 
being case No..407 of 1952 of, the Bengal "Chambér. of, Commerce 
&: Industry, is null- andevoid on the sole ground.that the Court 
which mad? the'award was defectively constituted ‘and had no 
authority (U' make “the “award. "Phe ‘brdei is without | prejudice 
to, the other c contentions raised by the parties,in | this ‘application. 
agi The, respondent must, pay, the petitioner, the ‘cost , of. this 
application. 
ae BY a Bagaria" Solicitor-for' the : Applicant. kaby : 
: AK. Ko Ditta &'Co. DM o peto Reiporident. DS 
"ST EWEN O ti 65:6: prs PEN 
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e dm g di 


ER M EI BHOLANATH BHAGAT.* ; k 


ihan paad to E fr ban pow x YEN. aa ; i a 


West Bengal: ‘Premises ‘Rent Control Act, -1950—Paragraph 7@) of Schedule 
O USection ! a7! Sub -sectiori? (3 Calcutta ‘ House ‘Rent’ Control’ Order, 
o 1943-—Paragraphi3:and :7-—-Fixation of sent by ihe Contro lier on consent 


Vif of. parties... uf, sepu AA yl Bt C R 5g 2 


upon “an applicatión ' for: fixation ‘of .rent of certain premises under 
paragraphs 3 and: 7. of: the, Calcutta House: Rent: Control Order, 1948, the 
Rent, Controlle: on. 18th May, 1944, fixed the rent;at:Rs. 80/- per month 
on, consent. of parties. Notwithstanding s such fixation of rent the landlord 
continued to realisè rent at the rate of Rs. 140/- per month. The tenant, 
therefore, applied to the Rent Controller ‘for fixation ‘of standard ient. 
Thereupon on goth March, 1950, the rent controller fixed the standard rent 
au. Rs. go/- per month, treating the rent fixed:on 18th May; 1944, as '' basic 
rent " within the meaning of Paragraph 1(a) of Schedule [A A ^ of West 
Denga! Premises, BM Control Act, 1950. Although the proceeding for 
fixing Standard ' tent "vas instituted when the ‘Act of ’ 1948 was in operation, 
the proceeding being pending: when! the Act. of 1950 came into operation, 
the standard rent was fixed in accordance with the Provisions laid down 


by the Act of 1950 in view of Sub-section (3) of section 17 of the Act of 
ij il LÍC n ' t’ 1 4 Sy o | 
1950. 


AE CD ab. M NEM m ro! ` 
oai Was contended on, behalf of the landloid on iiie authority | f the 
decision in, the case ‘of Punamchand Mohta v. S. Mukherjee (1) that ‘the 
order fixing: rent dated’ 18th! ! May, 1944, having béen made èn consent of 
parties, the fixation of rent was not by the Rent Controller within the 
meaning of paragraph 1(a) of ‘Schedule TA” of the Act of 1950, but was a 
fixatión of rent by’ the parties themselves “This ` contention was not given 
éffect' to"ánd ‘thé decision’ in! Punamchand Mohta’s , Case (1), was distin- 
guished. {It wasi held that the»rent! fixed on! 18th May, 1944, was fixedi by 
the Rent Controller, himself and the,fact that he,.accepted the agreement 
of ithe paties, as, the basis ,0f his, fixation did not, make, it any the less a 
fixation by himself, : 

“Application for "Revision: by the Petitioner “for” setting asidé ‘the 
Judgment ‘and Order''6f the Chief' Judge of the Court of; Small: Causes, 

te 9 1.4 gt 

* Civil Revision, No;, 1130 of, 1954 against the decision dated 28-5- 52 ; of 
the Chief, Judge of the Court of Small Causes, Calcutta, in, R. C. Appeal 
No 860 of 5o against (he decision dated 20-3-50 of, the Additional Rent 
Controller, Calcutta, “in, Cases Nos 37938. and 1254 4 of , 1949. : 

(1) (1951) 56'CW.N. ig. 


kc PE 


ry -y 
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Cakutta, passed in, appeal. against, the, Jadine and,,Oider ‘ofthe! Rent 


Controller’ fixin Standard rent. ` E UNA 
CIE MET mJ sisti an is (ate oat ule deca cpbn] 5 4 
Li H Š 1 4 ; : 
QU, Sano Deg oses i 
nati The material facts appéar from 'the ju judgment. ane 
heyy ely Uc Lord Poorly uo Ee sty baer P2306 "toss a Can 
m. 4 
G han: qiti ge sí Stier b dg urit 
hic Charu Chandra Gariguly and A liya Kumar ‘Chatterjee, for 
the. Petitiohep. «2^» 3 iene to mao ie do 242 (e bil : 
nura aii abeo wg- p oggi vA gà gen benD at fee. 
yn SERVIS NA ode p ores eat. a E SEES 
(^ BejoylKumar.BHose tor'the Opposite Party. | jo gap 
CHI Yum dodo Soi aids ie. dr ox he. aa Sebal aod 


» Fall pau tod sem ut t 
£ Fhe Judgment-of ‘tHe Court was as! follows: em l 
her iade be 1 hri a ar a y ae 


-id 
HUH rofl’, 


Renupada Mukherjee, J.*— This Rüle Was ined ‘at he 


instance of Petitioner Za anandi Choudhury , a, tenant under 
F té] METRE" 
Opposite ‘Party; in: réspéct ofa "Portion of "remises No. 148, 


FE hag ; PIT th RuD tee 
Harrison Road,'Calcuttal ue) yi nat 


toda lo 01] tty dH TIT Eod Ge abd fs Sth, Ihanu t afo a'l rsen 
d order to appreciate, the -exact;, points in, ORE edi 
: ( 


Mais, si RF oi 


would: be necessary , to, set out, the following admitted. facts. 


(dnt 


Thé Petitioner had been holding the premises mentioned above 
under the opposite , party from, before, the :1st, December, 1941, 
at a monthly rent, of Rs. 120/;; a; Lhe,.rent was, reduced to 
Rs: 65 /5 per month at, the time Of, the general exodus of: people 


wad EI 


from Calcutta. Thereafter on or about the .10th jApril; 11944, 


442! 


the landlord a applied for fixation of rent at, Rs..120/4|per;month 
with effect from the ist April, 1944. This application was 
apparently made under paragraphs 8 ,and 7..of, the Calcutta 


dE afai 


House Rent Control Order ,1943. , Mr. Amin Ahmad. who was 


oe Faw 


Rent Controller at the time fixed the, rent, at,Rs.,80,/-‘per month. 


by consent of parties! on on the 18th May, 1944. The Petitioner's. 
case is that not withstanding the ae fixation of rent the 
landlord began to realise, rent at Rs..140/-, per ;month with 
effect’ from “April, 1947, “and so hê applied to the.,Rent.,Con- 
troller for fixation of standard rent on the basis of the rent 
already | fixed iby | Mr. -Amin Ahmad. The landlord also filed a 
counter ‘application alleging. that, the eM f fixed; by,, Mr.. Amin 


Abm BERNE t 


hmad was „too ‘Tow, and contending that, Rs ;, Rs; 250/-..per, month 


as "th e fair and reasonable | rent, in December, 1941;, Both the 


S ul 


applicitic were heard together, and the Additional Rent d 
troller fixed the Standard. rent at Rs. 99/1; PST; month, | by a 





"aac Jeuteiriti9t pa dU gil boss fis D Dag 
order, dated, the 20th Ma rch, 1950., He treated the, rent, xed, 
MV Hla Sse eh. cB , Pria 
by Mr. Amin Ahmad.as the basic Tent for the, purpose | of, deter: 


ae AP | Jeteri 51 HaT EL Na aah 


1954. 


Gajananda 


'" Choudhury 


v. 
Bholanath 
Bhagat: 





Renupada 
Mukherjee, J. 
July, 221. 


230 . ° THE CALCUTTA’ LAW' JOURNAL. [Vor.. 04. 
mining the standard renti! An: appeal’ was ‘preferred , before the 

Chief Judge against the above order which was dismissed, and 
ue the landlord came up to „High Court in, revision. . Thé ‘High 


Gajananda Court thereupon sét aside the order of the Chief. Judge and 


Choudhury — directed a re-hearing of the appeal which, was. accordingly heard 
V. 


. bý’ thë Chief Judge of the Court of Small Causes, Calcutta; ‘who 

Bholanath | 
"Bhagat. fixed the standard rent at Rs. 145/3/- per month. The tenant 
—— . petitioner has come up to this Court. in revision alleging. that 
Renupada the Chief Judge 'committed ànd error in law by not accepting 
Mukherjee, J. the rent fixed by Mr. „Amin, Ahmad, as Jenn rent.within the. 


“ \ meaning of paragraph 1(a) of Schedule “A” ot the West Bengal 
Premises Rent Control. Act, 1950.. 


u . > 
mde Pt A ete 
ka ¥ 
E l Py Je dk 


n EE t, ` Je 


"Tt is not ‘disputed | that dice the, DG were. insti- 
PM when the West Bengal Premises Rent, Control Act of. 1948 
was in operation, the question of fixation of the standard, reng 
would be. governed ‘by sub-section (3) of section’ 17 of thé Rent 
Control. in of 1950. ' That sub- ‘section r rung in the. following 
terms: do the | b HE RR 

Wb 7 er ati the date’ when” this ‘Act into forcé proceeding for 
"* Tfixing standard rent is pending before tlie Controller or in 
appeal, the Controller or ‘the appellate officer shall fix the 


1 standard rent “in accordance with the provisions as laid 
(iet sod this Act. A A ae ae 


I 


r i * a DA 
‘ "apt ogee ghd oe i ot 
Nis i yas mae 5 34A t t ' ' 7 


m The provisioris for determining the standard” rent have b ‘been 
laid down! ini’ Schedule ‘A’ of: the ‘Act ‘of 4 50. "Paragraph. 1(a) 


of the: said Sthedulé i 18° relevant’ for ut purpose and" “may be 
quoted! bejana gt kN ANE A 


2 : he 
silt fo ks, "ug {+ “an "I TE. arg o | ely pte ‘IN tad I £241 


? 


dao (ns Tn ‘this Sihedalà " basie rnt ‘in relation | to’ an 
pones 4neang—- teeth Ge o oV "a : 


1 2 . a z " š 
hie s ale! 3 nm de pise B We tu AB SS uid r 
+ - - * 


+e 


n a ‘Where’ the ` rent of any prernisés IM ‘been’ fixed by 
; wathe Controller under th jë Bengal Hose" Rent. Control Order, 
a "1948, or the Calcutta’ Hoge Rent ‘Control Order, - 1943, ‘or 


co 
ni the‘ Calcutta Rent’ Ordinánce, 1648, the” fent 80 "fixed; 7H 

atl ta p 5d yey AI i LRL se y 
Fo f o5 jan atie el, 


no Mr” Ganguli appearing on "béhalt “BF 5E the "Pédügher & con- 
téndéd- that" therént' of ‘the ‘Prieiniges Was ' already fixed bj the, 
R'ent" Controller iat ^ Rs: 80/?' under the Calcutta House Rent. 


4 e 
$ eh - = PES , I 
= VoL. 94:]; : beet. «Ot HIGH ‘COURTS’ ^ og 
1 * * r LI 


tended that the order having been pa 


Control, Order, “1943, and, that; rent shoüld: Be accep ted "ds the 


basic rent. , The, operative portionrof«th& order passed "by the 
Rent Con troller, in, the case, mentioned above.rüns' as' follows: 2! 
dor xd tera a Mera st bar paca, 2 bd. hA 
MALAH ji BY, Consent the, rent ‘ig fixed “ab “Rs. -80/- per 'donth 
ty» With effect from ast December, «1943; and} allow! the ‘same,’ 
eon ith D sns ot vitaliot: A vnus ein irs a i 

Mr. Bhose appearing oni behalf:ofuthe. opposite ‘party’ con! 
ssed on consent of parties 


X Cannot be regarded,as aniorder made by she Rent Controller under 


4 


the provisions of the Calcutta; House: Rent Control ‘Order, 1943; 
inasmuch. as. he did not institute, any enquiry for fixing the rent, 
and he merely fixed the rent Which was suggested! by "thé ‘parties, 
Mr. Bhose argued that this was a ‘fixation of rent by the parties 
themselves by; agreement and, notebyvthe ;Rént Coritroller. In 
support, of «liis contention he relied? onų a; case I'téDborted in 
(unamchand, Mohíay,v. S. Mukherjee: (1). ^ Mr. 'Ganguli'appear- 
ing on, behalf of the; petitioner questioned: the correctness ‘ot the 
above decision. Without entering into the merits of Mr. 
Ganguli's „contention. it maybe’ pointediiout that upon the facts 
the; present case. is clearly, distinguishablel from the .cáse-décided 
by Bose, J. and. reparted;in Runam Mohta's^(y). JEC- 09 «b 
it als Gane Very E We ad di io Jih ATELE, dpd- 
u» {nthe latter, case the consent; order was passed iby tlie Rent 
Controller jin the following .tetms ,on--an! application by the 
tenant for..fixation of the standard ,rentriunder:ithe provisions ot 
the West, Bengal Pyemises,Rent Control Act of d9507 ^: 
t ouo ai evd Pant reti cuir ds igh ande i) boo aoe 
"Applicants Pleader Babu S. K. Bose present. 
ut "Opposite; Party's Advocate; Sri. M.-P. oKhbetry !present with 
i, „general .power.,, The; case is ; disposed-of,!'in' terms. ofthe 
4i Joint; Petition filed: by ‘the | parties “today. | “The ! Joint 
Petition be kept with the record.” rdi 


cuu 1n holding, that, the abovecorder::did;.not: ámount'!to a 
determination, of; the. standardi. rent. by, the ‘Rent Controller, 
Bose, .J. :made. the, following: Observations rat page «17 ofthe 
TC port. 20. | 
o1 > Ja the,present case;that-Rent Controller.did not determine 
the standard rent,as,defined-in: section:.2(10) of: the: Act ‘according 
"HL (0; (1951), 56 C.W Na Ue ENT 
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Civit. 9, Schedule., A of, the, Act. He: didi not'start ‘any. inquiry ‘al ali 
= ree the; Act. 15e disposedsof the ‘casein! terms of’ the joint 
Wet petition,,.;It, iscsuggested Ithat: the resporidentpróceéded un idér 


Gajarianda ‘section 9(G) of the Act. I find it difficult to accept the cón- 
Choudhury tention. -— Clause ; :(G)..contemplates: that 'the' "Controller must 
TRUM fe apply.his aind, enquire, i into. the fairness ‘and’ reasonabletiéss of 
I^ agak the rent to be fixed. There is nothing to show that the res- 

abs pendent proceeded, under: this 'Clduse; "Af ien cake e e 


PE x E $ i 7f] 
Renupada cus ur | If TG pun) bae Ay jun ud H1 Fnit T2291 ni] qe b^ Í 


Mukherjee, ce, J. ‘The consent order; iri the! | der d 
Sd. C8 Oa TH i present case was! passed undér (he 
Calcutta ; House, Rent Control: Otder;: 1943, Baragraphs 40 ‘land 
3 which, mainly provide.for'fikation of rent ‘By the Rent Con: 
(roller. under. that. order may ed hete?? Ar Meraai ai Diir 
saatei a: A aE Aer tl ia AAN dy tr E KAB ede word iu 
abo A ng). he. uc s may, inf-cases tóthér than’ those 
nı j provided foryin. paragraph on his motion ‘or on application 
sa Made, toys; him / by: ‘any. person ' interested!’ fix "the Fee 
2n chargeable under. paragraph: gin respect óf liny Houde! nih i 
qi to BADHI, sib SiG, Bae sapa Af at 90 et 
Joa sd Su NO: landlord with effect: from”: the first da) “6 
KN , December, | 1943 (héreinaften: referred 'to-/as--tlie ' prescribéc 
date) shall be deemedito' have’ been’ entitled! to-ichatge ór 
shall charge a rate ‘of rent which exceeds by more than ten 
an pen cent! the, rent«that twas being paid<on’ ‘that date’ OI in 
oii respect iofifany, house: which: ‘was' notílét out on that ' dte, 
fy ;a, rate of rént: which, exceeds! by mote thari' ten per cent" the 
rent which |would,!in ithe opinion of-the 'coritrolle? ‘have 
° a been paid on that date, if the house had been let out: 
pera youl cb ate Golan” thei). etl bara 
HT |, Provided that no. ‘enhancement of ‘rent shall be'allowed in 
respect of: -any, house »afteri: the commencement "of! this “order 
except in so far.as has been! provided for ‘in paragraph 8 ot this 
order: JEN aaki upset ten 
„Provided. furtherithat nothing in this paragraph ‘shall ‘apply 
z Lc anyi; periodical increment :of^ rent -accrued': due under: any 


FP ye 1 


written anana ne atela into! before’ the prescribed ‘date. 


salya! sí 


tithe; above: pardgraphs ‘ofithe order 'of 1943 wili show the . 
maximum 'limittup to: DIC rene could" be: fixed: by: tke- ‘Rent 
Controller, The expression “ standard ‘rent " is eonspicioüs by 


kn 94] 05 054 HIGH COURT... a. j 
its absence in the order, and the order does not; provide that'thé 
Rent Controller should adopt any particular;iprocedure: or make 
any enquiry for fixing the rent, of any, particular, holding “or 
premises. He was authorised under the order. to: fix the rentot 
any premises either on his own motion, or on application by any 
person interested in the "premises üp to a certain limit, and no 
procedure having been fixed by the order, of 1943/ for fixation 
of the rent, the Rent Controller, was, certainly empowered to 
fix it by consent of Parties, and if he.did so, it. must be- regarded 
as his own fixation, and it should be accepted asi the basic, rent 
within the meaning of paragraph 1(a) ot Schedule." A " ot the 
West Bengal Premises. Rent Control Act of.1950. ; That being so, 
the appellate officer in, the present, , case) was not justified in 
ignoring that rent and fixing the, standard, rent ;on. a. different 
basis. i ie 


M 
sv - t 


Mr..Ganguli on behalf of the Petitioner further wanted to 
distinguish the present case on the,ground,that Rent, Controller 
Mr. Amin Ahmad who disposed of the case under, the order. of 
1943 expressly ‘sanctioned thé rent agreed, upon by the parties 
by saying that he allowed. that rent which. showed, that he applied, 
his mind judicially to, the facts of the. case. Mr.,Ganguli con- 
tended that such an ‘express approval was wanting in the case 
decided by Bose, J. This, in my mind, is a distinction without 
any appreciable, difference, because in both the cases; the Rent 
Controller himselt disposed of the matter on, the agreement of 
parties which shews that the compromise ,arrived at by the.parties 
was accepted by him. 


e e- "E e Dera 1 g 3d 
flees | " Ped pd LS E A m ; "E im 


T pte Sot: - Boi Tien 3e Sub dum P € one cuna 
, Mr, Bhose also, drew, my attention lO, a ,case , reported. in. 
Hanson Road Properties v. Ramdhandas Jhajhoria (1).: He, 
contended that P. B. Mukherjee, J. who disposed of that case 
held upon, a construction, of section, 18(1) of , West., Bengal 
Premises Rent Control Act of, 1950, that, the, power.,given to, 
Court to vacate decrees under) that, section is confined only to 
decrees- which the Court, after consideration; of, the circumstances 
and.in the exercise of its judicial function, had made in, invitum 
as regards the, tenant and, that consent ;decree.are excluded, from 
the operation of the section. This decision was given by P. B, 


(1) (1950) 85 C.L.J 371. 
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Mukherji, J. in agreement with the view expréssed i in Wellesi v. 
White. (1). : The last ' mentioned English case deals with the 
interpretation of section '5(3) of the Increase of Rent and’ Mort- 
gage inperest (Restrictions) nd 1920, which runs in the follow- 
ing tetms:' ©‘ B 


Y E 


E oai pu ese du. aed 
Al 


“Where ‘any order ‘or "judgment “has beén made or 
given before the passing of' this 'Act, but not ‘executed, and, 
in the opinion’ of the Court, the order or judgment would 
not have been made or given it this Act had' been euforce 
at the time when such order or judgment was made or 
given, the Court may, on application by the tenant, rescind 
or vary such order or’ judgment in such manner as the 
Court may think fix ‘for the’ putposc of giving 'eflect to this 
Act." 


It. was held in that case that the sub-section applied only to 
an order or judgment made or given in invitum as regards the 
tenant, and! not to an order or judgment made or given by 
consent of the ‘parties:’ A tonsent order, ‘according to that 
decision, is not an ‘order within the meaning of section 5 (3) and 
the order must embody the a deut opinion of the Judge: 


4 


Mr. Bhose also drew my attention to another English Case, 
Barton v. Fincham. (2), in which it was held that the jurisdiction 
of the.Cóurt to: make' an order ‘for possession under the Increase 
oi Rent and Mortgage Interest (Restrictións) Act, 1920, was 
restricted by that enactment, and no order for possession could 
be made unless one of PI conditions Hd dowi in ‘section’ 5 was 
fulfilled. KANG 


1 i ay 1t . 
i ] i» put CU uz ` , P poc à 


The above English cases are not applıcable to the facts of 
the present case, bécausé, as' I havé already' held, the fixation of 
rent on consent by the Rent Controller ‘under the ‘Calcutta 
House” Rent ' Control ‘Order, 1943), was 'a" fixation by himselt 
under: that order, and so the condition for thé operation ot 
paragraph 1(a) of Schedülé i i the Rent ee Hu or one 
has been fulfilled. ^^ "°° < n 

(1) (1921) 2 K.B. 204. 

(2) (1921) 2 K.B. 291, 
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,lurning now, to. the decision, of, P., B. Mukherji; J: reportéd Crvir. 
in, "Hari rison., Road , "Properties | iv. Ramdhandas | | Fathonua (1) = 


it will appear that gestion. 18(1). of the Rent Control Act of 1950 iid 

expressly limits the operation | of, the:section to. some particular Gajananda 

classes of decrees « of ejectment., Section. 18(1) runs:as. follows: — Choudhury 
ane (1). here any: decree, for. recovery: of possession’ ae 

` ot ay premises. “bas been made, “on, the ground that the poen 


"iüterest of the tenant in, such , premises has been. ipso facto 

determined under, "the, provisions; of {sub-section ^(3) ^ot  Renupada 
21a] Ua 

section, 12 ^, of the West ‘Bengal, Premises Rent Control’ Mukherjee, J 


CHH "DUE: eq 


E “(Tem porary Provisions) , Act, 1948, {but ithe: possession of 


Jupsiuitii: dr aa tali 


Mn E h premises has not been recovered, fromithe tenant, the 
tenait may apply t to the trial Court within sixty days ot the 
"coming into, force of this Act, for vacating the decree for: 
' ejeciment. against. him and , within.. : such, period no order 
“for delivery of possession shall be made. by. any. Court, nor 
if an application, 1S made, by the, tenant: under .this sub- 
w ‘section, till, the application has heen. dismissed. anae 'sub* 
sect tion ay” ka do aes ES NU i Sa oue ues TE Hi 
The portion within inverted comas; has been.: ciüpbasised: in: 
svi in , the section itself, qand it, clearly | indicates that the 
ration of the section is, confined ,.to decrees, made on the 
ps ‘that the interest of the tenant in, such premises.has been 
ipso ‘facto, determined, under. the provisions of. sub-section 3 
of Section | 1 13- of the , West Bengal Premises. Rent Control | 
Act of 1948. “A decree passed, Inerely on, the, consent : of - the _ 
tenant, but mot, on an adjudication ;; ‚about the, ipso; facto, deter- 
minàtion of ‘the tenancy does , not , certainly, come. within the ° 
scópe | of the section, and 80 P..B. Mukherji, -J..if Imay say so : 
with propriety, was. quite justified. in. holding, that consent 
decrees are excluded from the operation of section 18(1) of the 
Rent , Control Act of 1950. ,The same cannot, be said with 
regard to a n of rent made by the Rent Controller under 
the order of 1943 with, the, consent of parties... All that. para- 
grap pli 1(a) of Schedule A. of the Rent ‘Control Act of 1950!says 
is that the basic rent. ;in relation to any premises. means—where 
the.rent of any. particular premises has been fixed, by the Con- œ% 
tróller ‘under the Bengal. House, Rent Control. Order, :1942, or : 
the Calcutta House Rent, Control Order, 1943, or the Calcutta 
Rent Ordinance 1946, the. rent so fixed.: In this, particular case, 
the rent fixed in the previous. Rent Control Case- by Mr. Amin - 
(1) (1950) 85 CL. sn. 
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Abmad,. though -fixed ön consent was a fixation by the Rent 
Controller under; the; order of 1943; and thé fact that he 
accepted the agreement:of the parties as the basis of his fixation 
does not make’ IL'any the” less a fixation’ by Himself. | ; 

Mr.. Ganguli : ‘appearing’ ‘on behalf of the petitioner also 
drew. my: attention to''in' Suresh Chandra Roy v. Tarak 
Bala . Devi. A -Ihat case 'gives a substantial . measure 
of support ‘to’ the! view" I am" taking, because Chunder, J. 
observed utherein ‘that the rent fixed by ` consent under the 
Calcutta Rent Ordinance; 1946 (Ordinance No. V of, 1946) 
should. be acceptéd as the basic rent ‘ig defined’ in | paragraph 1(a) 
of Schedule AJof:the Rent Control "Act of ' 1950. In view of my 
interpretation of: ' paragraph 1(a) of Schedule ‘A of the Rent 
Control.Act:of 1950, Tam of opinion that the learned Chief 
Judge who heard the appeal in this case madé an error in law 
by not: accepting Rs. '80 /--préviously’ fixed on consent by Rent 
Controller Mr. Amin Ahmad as the basic rent and by accepting 
Rs. 420/- as the ^basic ‘rent of the premises. That’ judgment 
must be set aside and the agmen. of the Ada tonal Rent 
Controller: shouldbe restoréd:  " 

— The: Additional Rent Contréller fixed the standard rent 
ui effect!from the 1st December, 1949, bécaüse the application 
for. fixation. of the standard rent was made "by the tenant in 
December, ‘1949.’ Mr. Gahguli appearing on behalf of the 


petitioner contended' that the standard rent should have been 


given effect. to with effect ‘from the 81st March, 1950, on which 
date the:Rent Control Act of 1950 ‘came into operation. There 
I$; no substance in this conténtion, and regard being had to the 
cate of ming ‘of ‘the application the Additional Rent Controller 
was justified lin, fixing the Standard, rent win effect from the 
ist December, 1949." " 

‘In the result; this Rule’ must be mide absolute. It is 
accordingly’ made absolute: and the order of the learned Chiet 
Judge of the Court of: Small causés, Calcutta, is hereby set aside 
and the order of Additional Rent Controller passed on the oth 
March, 1950 is: héreby restored and affirmed. 

~The petitioner "will get the costs of this Rule from the- 
Opposite: Party; hearing f fée being assessed at three gold mohurs. 

CPRD s 8 x. k ^' Rule madè absolute. 

(1) ‘Unreported decision “of Chunder, J. in Civil Rule 
No.- 2855 of 1951, dated! the 18th’ December, 1953. 
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_ Discharge of surety—Notice to surely, when necessary. Indian Contract Act, 
í SEGA 139—Crucial factor m the Sectión. 
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If an employer wants to retain im service a dishonest-servant even afte 
his dishonesty thas been proved then the employer must give the guarantor 
notice of the act of infidelity of the servant so that the guarantor may get 
an opportunity to say whether he would continue his guarantee or not. If 
the guarantor is not given this opportunity by the employer then the 
guarantor cannot be held’ to his original guarantee. In. order that a surety 
may be dischaiged, the continued employment of'a servant without notice to 
surety:must be after the creditor or:employer has proof of the servant's acts 
of. dishonesty and not -merely d Or, ange about them. 


ms 


Section 139 of the Indian Gia A wil “not T help the surety 
because in Order to attract Section 139 of the Indian Contract Act there 
must not only be either an'act inconsistént with ‘the ‘tights ‘of the surety or 
an omission to do anract which it is the créditor’s or employer's düty to do 
but:also the impairment of the eventual remedy of.the surety against .the 
principal debtors. This impairment: of the .surety's eventual remedy 
against the principal debtor is the crucial factor in the Section. In an 
action ` where the surety ‘himself sues the principal debtor ` thereby proving 
that his eventual remedy against the principal debtor has not been impaired, 
he cannot be heard to say that he has been discharged on the:ground that 
his eventual remedy . against the-principal.debtor,has been impaired: | > ~ 
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Suit. by Surety's. heir for Se of certain , ç. e Notes 
deposited by surety as security under a security bond and of 
interest duel thereon,'or-in. the.alternative for recovery, of the 
adi of the G. P., Notes and, of intend.; ^... She hss 
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The material : facis will appear from,the.judgment. ,,.. 
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-, B. Da; and Dilip Sen. for. Defendant Bank. lw : 
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E judgment: of, the- Court was as follows: —-,,'. . u E 
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P. B. Mukharji, J! :—— Fhis^süit is concerned with the effect 
of what may be called a contract in the nature of a fidelity bond 
OI a guarantee. One: Rajani “Kanti: ‘Pal! since.deceased, signed 
a bond with the Comilla Banking Corporation Limited now 
amalgamated with and’ Tepresented by thé- “United Bank of India 
Ltd. By this bond dated the 8th August 1944 Rajani, in con- 
sideration of the lappointment of Hi$ rélation’ the-second defend- 
ant Nishikanta Pal to the post of a cashier and in consideration 
of the sécürity for ‘thé due discharge of’ Nishikàrita's. duties; 
executed as guarantor the security bond for Rs. 10 ,000/- for 
UHR his. oe executors, and. ga ANE NE 


2 t dos. ard 





This suit is Brought by Radha Kanti- "Pal son “of Rajan 
who died om the 18th April” 1945. In ‘this suit tbe Plait tiff 
claims against: the Ban nk the’ POA G, P. ‘Notes of 1900 No. 390435 
for. „Rs. 15,000 /-. ind also another, 3495, G. P. «Note; Of 186%, 
No: CA-o10581 for«Rs.:51000/-;:^ These: Government. Promissory. 
Notes were deposited: with the'Bartk.by Rajahi as security under 
the said security bond The plaintif also claims interest on 
the first. Government Promissory. "Notes from thé 24th, | April 1939, 
m on ine Second- „Promissory. Note from the, gist; February, 
1944! "Phere disan alternative claim;for; thersum of Rss.10,000 /- 
being'the value of these two' Government’ Promissory Notes‘anid! 
for” the suni" of Rs? 2,289: 1-6 being’ ‘the ‘interest ‘at the rate of 


E 


33% per, annum. from the, dates that I have just’ mentioned: | 


d 
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. Whe- basis: oft: the plateis: claim” is: that nthe: services? of 
Nishikanta Pal ‘were terminated 'on:the' 4th- -Décémber 1946; but 
the deposit money in the shape of the Government PORE 
Notes has not ‘been’ returned to thé plaintift. pum b qas 
Ead. ae: ue oie d x Lay its E 

U Thé'dėfenċe'ʻof the! Bank- is that 'Nishikanté is- réspofisibi 
[or shortage of the Bank'?cash 'ambunting” to IRs? 8/806//--2nd 
the Bank is therefore entitled to deduct that money out of the 
security deposit! The plàintiff' a s‘alllegation ' dethát neither Rajani 
nor he had any knowledge of the defalcation or breach of duty 
committed by Nishikanta and’ that the Bank ‘gave ho notice to 
either of them about, any such defalcation or breach of duty. 
In the plaint “the! plaintiff? expressly ^sáys that” he: “does 
not admit that Nishikanta had made any shortage in-cash. He 
also contends that ‘in’ any event ‘he? ig‘ not? liabléSfor such de- 
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falcation or'shortagė!' it ahy,'caüsed by'Nishikantà Pai, - 
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^5 Therdefendant ‘Bank: if ity wrietén siateitient aftei setting 
out the terms of the security bond pleads that Nishikanta by 
serving as a cashier was found to be responsible for shortage ot 
two'sums of money'one ‘of Rs. 600 /- on! the 15th Aügust 1946 
and the other of Rs. 8,200/- on the’ 28th “November 1946. The 
Bank also pleads that the defendant Nishikanta wrongfully on 
the: breach ‘of "the térms óf “his appointment left his post as 
cashier “on ‘the "4th ‘Deceniber 1946 * without any notice, and 
[ailed to pay or make good the said sum ‘ol’ Rs. 8,800 /- in spite 
of demands. The Bank’s case is that it has adjusted the sum 
of Rs}! 5/286- 15-16 dgainst'the said sum of Rs. 8,800/- This sum 
of Rs. 5286-15-10 is the proceeds of the, conversion of the 
Government Promissory Note No. CA-006473 and the balance 
still: payable"by?tBe 'Defeńdànt Nishikantà is Rs. $,513-2-0 for 
which: ‘the’ Bank''claims to 'be"reinibuised out’ df the ‘other 
G. "P. Note"&s securitj-déposit and 'the'sum of Rs. 306 /; being 
the surrender Value of thé instance polity of Nishikanta ‘and 
a‘further’ sum of Rs. '$94-14/5 being the ‘Outstanding balance ot 
the provident fund’ of ‘the’ déféndant Nishikanta' which ‘are kept 
in' the süspénie account, 0 08 Bur tee NL Ce 


, i A . -7 ; 
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~ | The defendants’ to’ this suit ‘dre fiist the Bank and secondly 


Š " Dr yt J aed j UN. E has, "ag - “He 
Nishikanta Pal.’ The deféndant Nishikanta’ Pal has not entered 
i - (! "m m * ‘ tar) . : ie A ‘eer M ; pigeat 7 .» 4 
appearance ‘and’ is not defending this suit; Deferidant Nishi- 


ig ` ' f. ! i t th d "1 m el a 5. 4 I Yrs a ? 4 
kanta’ Pal’ is ‘the ‘nepheWw of the" plaintiff being the son’ of the 
E $ sh, ho , Mo pe og. 7.45, ED i aes cre en, NGA itat 
plainuff's paterrial'uncle’s daughtér. " . | 
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“The ‘following ' issues "Were" settled’ by ‘this Court and 
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accepted by learned counsel on either side :, - 
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Un TA) Wasi the deféhddnt’ Nishi “Kahta Pal résporisible 
i ^ T0 Puitto$bbe Pak. "pr 4 v. ne rn Ista NUN P M T fly 
^ for the shortage ‘of the sum of R's: 8,800 /- beloriging’ to the 


TE u EA qur Leti 
Comilla Banking Corporation" Ltd.’ while working as its 


cashier as alleged 
'sátémént?/ TU 
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in paragraph 6 of the Bank's written 
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(2) Is the defendant bank entitled to claim the sum 
seq? i t ! ` MG fat HAH k is 2 T s 
“of Rs! 8 860 /! from thé second defendant Nishi Kanta Pal? 
eee date Ja Ne etia ot, I MNT DRE 
If so, is ‘it’ entitled lo adjust' thé'samé from the proceeds ol 
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Civit the securities deposited with the Comilla Banking Corpora- 
tion Lid: as well as from the outstanding balance trom the 
ne _ provident fund of the second defendant Nishi Kanta Pal? 
Radha Kanta | l Dae io Lan T oe a ae 
"Pal mE i 
e a E 3). bid the plaintiff have. any knowledge in à July 1947 
United Bank of «+: 
India Lid. | ‘of | the aforesaid shortage? 
Jart A i PU now Cae pe 3 E 
P. B. ae Did ihe second defendant Nighi Kanta Pal fail to 
Mukharji, J. | pay the said sum of Rs. 8 ,800/- or. any, portion thereof to 


the Comilla Banking Corporation? . eal 
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(5) To Wat Eats it any, is the plaintiff entitled? 
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The evidence in this case .has. been both oral and doai 
mentary. There 15 an, admitted brief of documents marked 
Ex., B. There , is also an admitted brief. ot; correspondences 
marked Ex. À. The plaintiff himself. gave evidence and was 
the only witness on his side. On behalf of the defendant bank 
three witnesses were. examined. One is Saroj Bihari Nandy, at 
present an agent, of the Bogra branch of the United Bank ói, 
India in Fast Pakistan, and at the relevant time a Deputy Agent 
at the Narainganj Branch of the Comilla Banking Corporation. 
The other is Birendra Mohan Mitra, now an, officer, of the 
Advance Department at the Head Office of the bank and at the 
relevant time he, was in the Calcutta Office of the Comilla Bank- 
Ing Corporation. . The third witness on behalf of the bank is 

. Manindra Bhusan Dutt, at present, Superintendeut ol Accounts 
at the Head Office of the United Bank ef India and at the 
relevant time the Chief, Accountant of the Comilla Banking 
Corporation. ' P "T 


t 


ah 


0 
" , Besides this evidence there are certain admitted facts which 
the parties, and counsel appearing on either side have admitted 
and are “recorded as, hereunder: — T TEE 
.« Pak A SH u de c É E É " ud ` 
1. Shortage of Rs. Goo / on the 15th August 1946 due 
to the default of defendant Nishi Kanta Pal. 


1 


bes 
due to the default: of defendant Nishi Kanta Pal., 


£o Shortage of Rs, 400/- on. “the a5th November 319467 
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ue s g/l Sbortage "of "Rs.' 8/4007 -” ‘on “the 28th fares 
ET scio idue:to the! default^of'déferi dant Nishi Kanta Pal ` 
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ER Es “Formal daag ‘ot "delia P’ Nishi Kanta” Pal 
"4. not made: until ithe’ 4th’ December:! ! 146: thes tea a! UL 
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en 5 Bi The ifaet that there WAS” d'depattménital enquiry by 
: the bank. s nubi w vio ahis del qai 
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at b 1,16. Formal: discharge: by ti" “bank of “defendant Nishi 
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«Kanta Pal. eion- > 4 1 
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7. That the plaintiff had knowledge in July 1947. of 
the aforesaid shortages from the defendant bànk's letter 
dated the 16th July 1947 
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iens c (81 Fhe two Governnieht 'Próni lissory' Notes. mentioned 


doin the pit were assigned" to the defendant’ bank Bi Rajani 
a9' Kanta Pal.» ⁄1 UY A gy E GN a syed Taper ba 
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ina tiga "The sale ‘of! Goverment Promissory’ Notes No. "CÁ 
«077157 (formerly numbered 399435) by the defendant "bank 

“+ onitthe Ng Novertibér ' 1947 producing the total proceeds 

i tof (Rs, 5037-40. cord rd s / 
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slt? 


'o v 10, ` The proceeds of 'the’ sürreńder Value ‘of the in: 
surance policy od defehdant"Niihi Kanta Pal ‘ ámóunting to 
Rs. 306/- in ' 1948. 
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oba aq "The outstanding’ bálance of the’ provident fund of 


ps deferidarit Nishi’ Kanta Pal is Rs. a94 Mae 5d DE 
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T hese facts. are admitted! in’ — Signed "by coütisel' otf 
either side. 


So far as the non-appearing defendant Nishi ‘Kanta Pal is 
concerned the case against him has been proved by the bank's 
witnesses "T have” meiitioned: ^ “That was necessary Becaiise the 
admission could not’ -coyer' thé non! appearing defendant; oe B 
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and therefore answer issue No. 3 in the affirmative,  , 
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, On the first issue, therefore, I hold upon: admission ot the 


plaintiff, that the, defendant Nishi Kanta Pal was responsible for 
the shortage of the sum of Rs. 8,800 /- belonging to the Comilla 
Banking Corporation while working as its cashier‘as alleged in 
páragraph 6 of the written; statement of the,defendant: bank. 
As against defendant Nishi Kanta Pal himself I hold and find on 
the evidence of the, bank's. witnesses, „Saroj „Behari Nandy, 
Birendra Mohan Mitra and Manindra Bhusan Dutt;.which has 
not been disputed by defendant Nishi Kanta Pal by his appear- 
ing before, me and cross-examining. such: evidence;. that defendant 
Nishi Kanta Pal is responsible for the shortage of.the.sum of 
Rs. 8,800/-. I therefore answer issue No. 1 in the affirmative. 
[ras feo ae bos xe CS o ges 
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ISSUE No. 2: 
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4 
` 

E NA “ a 

Via oy n i || a 1 ^" | 


- ' ‘ ty 
rahi | HI (179 D t , kt 


The first part of this issue raises the question whether the 
defendant bank is entitled to claim.the sum of Rs. 8,800 /- from 
the second, defendant , Nishi, Kanta., Pal..,-As , I. have already 
found and held that the bank has proved its case in:the:written 
statement by the evidence of its three witnesses, which has not 
been contradicted by, the defendant, Nishi Kanta: Pal, this part 
of the issue must, therefore, be answered in, the affirmative. 
Nothing appears from the , cross-axamination of the bank's wit- 
nesses by the plaintiff's counsel to controvert that finding. I 
therefore hold that the defendant bank is entitled to claim the 
sum of Rs. 8,800/- from defendant, Nishi, Kanta Pal and answer 
this part of issue. No. 2 in the-affirmative, Pago we 

| mn 


The second part of this issue is the controversial part and 


I will, discuss it later in this judgment., It, is.ithis part of the 


second issue which raises the, question . whether the defendant 
bank is entitled to adjust the sum of Rs. 8,800/- against the 


securities now.claimed by, the. plaintiff, | — .. par ,, , 
if "n ee P Uo ‘ 
ISSUE No, ah, KE ga a BA sfel Who A HER 


u oaren go g DM aa) EE ie QU "M 
i On the plaintiffs evidence: and having. regard to. the ad- 
missions of fact already recorded [hold and find that the plain- 
tiff did have knowledge of the aforesaid shortage in July 2047 
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| "bhis-issue.also-can be disposed ‘of briefly. The evidence 

ofthe- "bank's witness” Manindra: Bhusan Duté, establishes the 

fact«thàt the.surrender' value ofthe instance policy of defendant 

Nishi Kanta Pal was Rs: 806] and' tHe’ futher fact that the 


outstanding balaricé oii the! provident: fund accoünt of, defendant 


217 MS ^N i ads 


. 1Nishi» Kanta Pal: is! Rš: 294-14- 3. This evidence i is “uncontra- 


pues 


dicted ‘so fąr''as ` ‘the’ non*appéaring ' defendant ‘Nishi Kanta Pal 
is concerned and: inust'therefore be’ accepted ‘as ‘Against | him. 
As -against-:the plaintiff ‘these two ‘amounts being the proceeds 
‘of ‘the :surrénder:- value of the ' insurance policy and of ihe , pro- 
widend»fund' account: aré'admittéd' by ‘him. “Therefore, although 
defendant ,Nishi!Kanta’ Pal*did ' ‘not ‘himself’ pay “any part of the 
‘shortage. of Rs; 8,800 /- ‘tothe: ‘Comilla Banking Corporation, 
credit on. his' account “miist be: piven for thé sum of Rs. 600-14- $ 
being the: wa ‘of the two” sums ‘of Rs, 306 i arid Rs. 394:14- 3 
and^tlie Bank"is entitléd ‘to appropriate the ^ sámié.  Deducüing 
this: sum :0f:. Rs; "6007 1473 ‘from R5.’'8;8006 06 /: 1 fin d'à sim “ot 
‘Rs. 8,199-1-g which the-defendant' Nishi Ka Kanta ‘Pal’ has failed to 
pay towards theishortage'of Rs: : s800 /. ‘On issue No. 4 there- 
fore, I hold accordingly. . > WAN uet | 
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E will'state' this part Óf the'issue-orice again ‘before I proceed 
to' discussit. ‘It’ raises the “ question’: US. the defendant bank 


EXE 


entitled to adjust thë sim ` of Rs. 8,800/- ‘froni the proceeds of 
thé sécurities deposited" with’ ‘thé ‘Comilla Banking Co Corporation 
Ttd.as “Well as from thé' olitstahding’ balance from go provident 


(yi 


fünd of the defendant ‘Nishi’ Kanta Pal? On’ thé’ part’ of this 
Issue which’ rélates to the’ ‘provident fund" of the defendant 'Nishi 
Kanta/Pal T*have é'alteady' récorded my. finding on issue ^s 4 
which covers it, ' sb dic 2E d a ee 
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Issue No. "P'becaüse i it concerns the basic ‘claim OF ‘they “plaintiff. 
Thé plaintiff clits return of the: securities. ‘and the, bank’ re- 
fer $ 


sists’ such claim | becaiise’ it"wants such securihi ies to “ietoup the 
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. The main argument on this major controversy rests‘ on: cer- 
tain facts which it will be convenient to recapitulate here. This 
recapitulation is necessary, because Mr. Das has raised. certain 
poisits of ‘law which require appreciation. of these facts. ‘Now 
the guarantor Rajani died, on the 18th April 1945. Defendant 
Nishi Kánta's first default was in respect. of Rs. 600/-: on--the 
1 5th August 1946. . His second default In respéct of Rs. 400 /- 
Was’ on the 25th November 1946. His third, default! was: in 
respect | of Rs. 8,200/- on the 28th , November,: 1946. . He was 
relieved of his charge on the 39th November, 1946 as will appear 
from andi's evidence contained in answers,to questions.52 to 
53- The Bank carried out, an, investigation and, departmental 
enqui immediately thereafter. and formally, discharged ;-him 
from. the 4th December 1946. , The gronnd of discharge.was that 
Nishi Kanta failed to make good: the shortage of the two sums 
of Rs." 6, 200/- and Rs. | 600/- , amounting . altogether ~, to 
Rs. 8,800/.. It is nécessary to mention here that Nishi Kanta 
made good the second shortage | of Rs. 400/-. of the 35th Novem- 
ber 1946 either on the same day of the day after. The investiga- 
tion Teport. shows that he made good the.sum.,of Rs. 400/- on 
thé same day and the, evidence, of Nandi shows that it. was either 
oh the same day or the day after. -— NND 

On these facts Mr. Das for the plaintiff raises his points ot 
law. His argument is that after the first default in respect ot 
Rs. 600/- on the 15th August 1946 there was. no notice to the 
plaintiff and the continued employment without notice to the 
plainuff, of Nishi Kanta by the Bank inspite of this default, dis- 
charged ‘the plaintiff from his obligations under the Security 
Bond. ` "This argument is repeated in, respect o£ the default ot 
Rs. 400 /- by contending that - the continued employment of 
to the plaintiff discharged him. from his obligations . under the 
Security Bond. Therefore it is contended that the plaintiff is 
no longer liable to answer the Bank's loss due to the default of 
Nishi Kanta for the sum of Rs. 8,800/- and that the Bank is not 
justified in reimbursing its loss from the Government, Promissory 
Notes ‘deposited as ‘security with, the Bank under the Security 
Bond, In aid. of this argument Mr. Das has relied on a decision 
of the, Lahore High Court reported. in, "Cooperative Commission 
Shop Ltd: ‘Chak Jhumra through Chaudhuri Ghulam Haider, 


^ 


Vor. g4) TEORET | HIGH: COURT, 3 23 9 


President, of Shop . v. Udham., Singh .& iors: (1); land - oft Sec- 


tion 139 of, the "Indian Contract Act. .. The -Lahore deci- 
sion oÈ, ; Harries Cj. hs and... Mahajan. J. lays ‘down: ‘the. well 
known principle that, continued ,.employment.sof..a dishonest 


servant, Whose dishonesty. has, been- proved: or-isi!clear, without 


notice to the guarantor will discharges the guarantor. Section . 
139, of, th the, Contract, Act. says: that jf, the creditor does:-any act 


144 


which. is inconsistent, ‘with , the, Tights, of! the. surety: or omits 


io do any, act which his duty, to the, surety.requires him: to: do, 


and the eventual remedy, of the surety, himself against: ‘thé prin- 
ci al debtor. is , thereby, impaired, , the. surety: .is discharged. 


iat 


Acco CO rding t to Mr. Das the continued employment of aidishonest 


seryant without n notice to.the guarantor is inconsistent with: the 


rights, of the ‘surety, because, the ,surety,us. thereby réquired..to 
take" a hazard, which, it may not haye,been ;his intention to take 
under the ‘original guarantee ‘had he known or.if it-was brought 


fia 


to, his notice. that, the, man. whose faithful service he! was 


2111 


Berane has, since, been, iproyed to ibe;dishonest., ai. +t. 


ile 
TET <A gn Grah, Wes aga aan mete Nares 
ns “On a. el Consideration of. this NAN a hind..that 
neither | the facts | Dor (the law, justifies jt in, the, present case. .. .:1) 


j eiit odas FUB Ja aeui ael AO 


l A surety’s liability for the faithful discharge. by ‘another of 
his” duties depends, in each, case, on, the iexacts.terms. of! that 
guarantee. The exact terms of:a particular of, guarantee are the 
primary determinants of the : SCOPE, and, liability, ofthe guarantor 
in each individual case, , That, is, the central: fact. which . must 
dominate the decision jim,a particular,case. whether the surety 
is liable or, ‘not. The suréty is not discharged from. the: liability 
for the principal debtor's default because.,the; default would: not 
have happened, if the creditor } had used, all the powers of superin- 
tending the “performance of, the debtor’s, duty which he could 
have exercised because, the, employer of'a servant whose due per- 
formance of work i is guaranteed. does, not contract with the surety 
that, be will use the utmost. diligence .in,ichecking the servant's 
Work. “This Proposition :is supported by the, wellknown. autho- 
rity of the Mayor of Kingston- upon-Hull, y. Harding (2)./ The 
reason why I state this proposition is because of the, contention 


“made on behalf of the plaintiff that the Bank could have pro- 


tected itself by, more diligence, although ,I_must confess that on 
G) (1944) A.LR. Lah. 434. (2), (1893) 2 Q.B. 494. i, 
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Cir. „the facts nothing bas‘been shown to me’ which goes, to show that 

the, Bankiwas in any way negligent in’ exercising its powers < ‘ot 
hes \guperintendenée over the -duties* performed by Nishi Kanta. 1 
Radha Kanta vAnd,that farifrom»being: negligent ' the Bank was very diligent 





Pal. and, dE -Andeedto ‘check; Nishi Kanta’ S ; negligence’ of | ‘duties. 

: S. AG ALAH D? Paisano fhhg lt c e tity dite mom ee 
M pi NE ur accept without hesitation! ‘the’ proposition ‘of Mi: Das for 
pa "the plaintiff that: if ithe employer ‘of a sérvànt | Whose fidelity has 
P. B. beeniguaranteed. continues?to em Jloy bim. even after a toyed 


Mukharji, J. act. of. dishonesty‘ without ‘notice “to “the ‘guarantor the surety, is 
discharged. ‘(That is a basic priticiple implicit i in thé "very natüre 

-k:a fidelity -guarantee tt The Yeason why it ‘is à cán be’ stated 

briefly. ; Yheiguarantor"in ! such! a" case guarantees the fidelity 

and, not the infidelity: of’the-servant.’”’ He guarantees the fidelity 

and «ensures: the loss 'against'the' risk" of infidelity and. not the 

fact of infidélity.« To begin "with, the" guarantee tor. fidelity 
deans ithat the guarantor says in fact that he "knows tlie fidelity 

of this man ‘and 'he will insures hé risk of any loss if such 'a 

servant commits an act of infidelity. If the employer wants to 

continue a:dishonest-servant after his dishonesty has beeri proved 

then .he. must -give/the! guarantor inotice ‘of 'the'àct of infidelity 

so that the guarantor may get an opportunity to say whether he 

would: continue this - ‘guarantee!’ or not -for a'itian' whose’ infidelity 

ha’: been !proved..- If ‘he does*then'‘the employer can certainly 

hold. :the» guarantor liable: for “the subsequent act of infidelity. 
But..if:sthe.! guarantor: isnot given this opportunity *by the 
employer then 'the- guarantor cannot be’ held to ‘his original 

° guarantee because’ to do 'so-will'-be- “to permit 'the ‘employer to 
encourage: dishonesty: at ithe ’cost of the*guarantor which will not 

only be :against all ‘known notions of fairness but also!be most 
repugnant to the, elementary’ ‘consideration óf' public policy. It 
is..unnecessary for me to:discuss in détail tlie numerous aüthori- 

ties; which ‘have-settled the‘ law thata’surety will ‘be ‘discharged 

ifthe employer of a:servatit' whose"fidelity ‘has ‘been’ guaranteed 
continues : to employ /him -had' lafter^a: próved act of dishonesty 

without notice to: thë guarantor.*+-I will Only mention the very 

«— kèl] known: decision of Pps y v. owal! (1) | in i support ót that 


proposition. fo xq ds 


t á A i ML. d $ 4 Jj || 4 * 
pas 712, td “ee V aspis E. sed ui à ci ina d, Kou eu B m RS 
i » 


do UFhe plaintiff's stand (on Section’ 189 j ‘of thé Indian ‘Contract 
(G) (1872) L.R. 7:Q:B. 666: LAM es kah, 


7 , 
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muse mot only, be sither, an, act,,inconsistent ,withi the: rights-of 
thé surety or an omission to, do. an, act which it; is, the:creditor’s 
or employer's duty to do but also the impairment of the eventual 
remedy, of the surety against, the principal idebtors. - This, impair- 
ment of, the surety:s eventual. remedy, against the, principal: debtor 
5, he, very ,erricial factor, in, this, section, of the. Statute: o The 
concluding . Words, the, Section, uses ,are;isignificanti And the 
eventual 7 remedy, of the „Surety. himself, against; the principa? 
neon I5; hereby, impaired." These. are ; the, qualifying! words 
which quality. the act or, omission, ;Mentioned jini this: ‘Section! 
The t e, construction, of the, Section '139,0f the Indian: Contract 


Act in my Opinion 15; that, the act, OF, Omission must. bë such'as 


4t CIR AER the, suretyjs. eventual imemedy against: the principal 
{ptor before, the surety can, be, held. to.be discharged. If it 


Act cannot be maintained., In, orden to attract thati Section! there 
ste fo * 098 zd do H 


does not then, the surety is not, discharged under Section 139; of 


the Indian Contract, Act. Ae 
‘ry? ¢ an p BEL tty 


Cni agon egt adi egi alitur 

| xu o csbuuk cub Wits, ON goi added tearrge zbhorta Pad 
, On this, point, it 15, necessary. to ,emphasise, thati the' law. in 

India is not, the same, as, ther English, Lawjand, therefore;.appeal 
to the English càses and authorities is likely to be misleading. 
ine, Court of, Appeal in,M, Pogose y, TiheiBank, oft Bengal (1), is 
a ,useful authority, on , this, Point, Fhe; observations.-o£: Chief 
Justice, Gerth, at pp, 167,8 of, that | Report. being - material; :I 
quote ^ The, execution of the, trust, deeds, by, the: Banks, ; having 
regard to its effect upon,tbe,plain tiffs, remedies.against; Mr. Ni. P: 
Pogose was an act inconsistent; with. the „rights Zofi, the. surety, 
which by the law of England would have discharged him; see 
Calvet! v. pondon Dock Company, (2). The: Generali Steam 
Navigation, Co., v; Rolt (3), and , other ,cases.,to the, same effect 
in the, notes 10 Bess y, Berrington. (4), ..But under, this, Section 
(Section 189. of, the Indian Contract. Act). before, the, ,act. of? the 
creditor;can operate, asa discharge, it is; necessary, to, look. further 
and say; whether, by that; act. the eventual, remedy of, the surety 
against the, principal, is impaired.’’..,.The, observations, of Lord 
Porter in, Mahant, Singh; v,jU.:Ba, Yi (5), give the same, emphasis 
where his- Lordship, says "Section j139 only. applies, where the 


. eventual. remedy,of the, surety,, against; the; principal debtor: is 


ath. 


uo) 8775. LL.R- g Caley. io (2), j,21/Keen's Rep: 76381, Wr 123 
(0(3)2:6. G.B:IN GS. Bro. Neat sedane (iua Whai& T.E.G. (1106, A, 1. 
4 (9) (1989). L.R 6611.A:1.:198: ati p: 087,7, m2 ot sung nad anges 
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impaired, and, for reasons they 'have given, their Lordships | find 
nothing: in. the : present case" which: impairs the respondent's 
a agant the one trustees.” ' 


oo 
- ago 00 saff z .2t'94 rat 
n a r vf sd abt rts ‘ 1 

^ 4 l Hum 


"t is..here that the plaindre vilidte" case ‘tails. "There is 
nothing in evidence before me to show" uu d the pláintift's even- 
tual remedy. against ‘the principal debtor’ Nishi Kanta has in any 
way been impaired.; But apart from that’ total’ absence of evi- 
dence on this: point-which''is always a “question of fact, ‘the plain- 
tiffin his this very action sues' ànd is’'sùing the defendant Nishi 
Kanta Pal... Therefore the:plaintiff's' own act of suing the prin- 
cipal. debtor in this suit itself’ goes ‘against ‘the plaintiffs. con- 
tention that his eventual remedy against’ the principal debtot is 
impaired. Indeed the plaintiff is"getting his’ Tecree against the 
principal debtor-who has not even appeared in this suit to "de: 
fend himself. 1 amr satisfied that'in an action wheré the' surety 
himself sues the principal debtor thereby proviiig that his cven^ 
tual remedy against him is not impaired, hc cannot be heard 
to say ‘that he:has been dischárged 'on the ground that his even- 
tual ru against the : principal debtor 15 inipaired. ’ ' 


a ' ct 5, rt 1 ¢ fe I $^ SEVA m earth! 


That i is the end of the plaintiff's case so’ far as the defendant 
Banik: is concerned. It is therefore not'riecessary tor me to discuss 
in detail the facts'on which Mr: Das feliés and which I re¢apitu- 
lated at the beginning of’ my discussion ‘Of’ the point. Never- 
theless I will! briefly: notice these” facts ‘out ‘ot ‘deference to the 
arguments of Mr: ! Das ‘for thé panui a E ANG, 


1 I Li 
4 ^ 
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* The default "in respect ‘of Rs. 608 Was commitiéd by : 


Nishi Kanta on the 15th August 1946. Thé letter ‘of ‘the’ Bank 
Accountant’ dated:'the’ grd September 1946 from ' Nárayangunge 
to! the Manager ‘at the Head ‘Office at'Comillà-shóws that Nishi 
Karita was’ given!’ opportunity “to ‘make bod : this’ shortage of 
Rs: '600/: but he being- unwilling to’ do ‘so the’ suggestion wis 
made thatthe sécurity deposit: on his ‘account 'should be 'ad- 
justed;‘not'only-in accordance with the Head‘ Office ‘Instructions 
but also under Rules: 1 and 9 of the Bank's Rules which are 
exhibited in this suit. In'fact within 4'or 5-days after ‘the’ in- 
cident the Chief -Accountant of the Bank writes ‘to ‘the Agent 
at Narayangunge on the goth August 1946 drawing the attention 


fo the shortage of Rs. 600/-rsaying-that the Cashier should be 
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asked to replenish the shortage immediately and failing, which 
the shortage: is to be adjusted. at, once ‘by debiting his service 
security account with'the Head Office. ‘The second default in 
respect of Rs., 400/- was committed on the 35th November 1946. 
Immediately on, the, 26th, November, 1946. the Deputy, Agent's 
letter to the Manager of the Head Office at Comilla draws 
attention to this fact. It is true that he says there that it is wise 
to put another Cashier in.charge of the Cash instead of Nishi 
Kanta and.suggesting that Nishi Kanta should. be transferred. to. 
\he Bill and Securities Department. The. letter ends by: saying 
"If the, amount in, question is, not, realised from, him. by to- 
morrow, the sum will, be adjusted by debiting his security de- 
posit account to the Head Office.;’ Although the Bank thought 
at that time that it was, wise to transfer, Nishi Kanta and not. to 
continue him in charge,of the cash because of this default of 
Rs. 400/-,.the prompt. act, of Nishi. Kanta by making. good this 

eshortage, by. paying the sum of Rs. 400/- at least goes.to indicate 
that his, dishonesty in respect of this sum’ is not clearly. proved. 

Within, a, day. after ,such payment Nishi Kanta, committed the 
default, in respect of Rs. 8,200/- on,.the 20th - November.;1946. 
Now. these. facts. clearly distinguish the Lahore decision on which 
Mr. Das relied. ,, There it was, a case .of continuous and re- 
peated ,defaults,,over, three consecutive years 1930, 1931 and 
193% with the Auditors reporting these “ gross breaches of duty ” 
year after year. In the present case before me the whole thing 
happened in a period of about three months between the 15th 
August 1946 and. the, 28th November 1946, with an incident in 
between in respect of Rs. 400/- on the 25th November 1946 


which was, in, fact made: good by Nishi Kanta. In this context. 


Tam not, prepared, to accept that the acts: of dishonesty of the 
servant were,so clearly established that his employment. for these. 
three months comes within the principle of the employer con- 
tinuing to employ the servant after proved: acts of:, dishonesty 
without notice to the surety so as to discharge- the surety. 


The terms of the guarantee at this point may be usefully , 
referred to. The main term,of the guarantee stipulates for the: 


liability o£ the. guarantor for," any dereliction of duty of the said 
Nishi Kanta: Pal or if. the Bank suffers any loss or damage on 
account of the negligence or carelessness or embezzlement or ‘it 
be js, found guilty by the Directors,’ ‘Fhe guarantor's liability 
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therefore'does not arise unless (4) there is ‘dereliction ‘of duty 
(b) or carelessness'or negligence or 'einbezzlemerit or (c) finding of 
guilt of Nishi: Kanta: by the Directors. ‘These are ’ questions’ df 
factsion:‘which “the! Bank: has to'be satisfied’ and" sometiine must 
be! allowed tot ‘the’ employer‘ Bank ‘to be satisfied about! tiis 
serious questions -of- fact of: carelessness 'or- negligence" or’ em“ 
bezzlement or dereliction of duty or firiding of’ guilt: "One'other 
material term-'is “I Rajani' Kanta ‘Pal further covenant’ that 
this Bond shall commence | to: ‘hive effect from the” z4th April 
1939 and shall continue ih force until the said Nishi'Kanta Pal 
will have’ received a formal:discharge 'óf' all liability 'frofn the ` 
Comilla Banking ‘Corporation ‘Ltd. ‘and ‘its 'süccéssórs'and: assigris 
and'shall-have received: this Bond ‘from the Bank.” Now- thel 
formal discharge “came- on the 4th Décémber''1946' and ‘by’ ‘the 
expréssed' terms of this clause until this- formal: discharge: the' 
Bond continües-to have-effect: ' After alla Bank^cannot dismiss! 
its employee:merely-on:suspicion-or'merely because some: shortage» 
in: the ‘cash: 6f-which' hé was'in'charge ‘is feported" without ‘in-' 
vestigation. ‘I? has'to wait for: investigation ‘and: it*has to "ind 
out for! itself what'the"actual fact is: "It cannot''act On! mère’ 
suspicion ot'unvertified reports or without giving an’ oppórtunity- 
to' its servant to'be heard in-his favour. "The contiiíed ethploy/ 
ment ofa sefvant Without: notice to surety ir ordet 'to' discharge’ 
the 'surety must be after the’creditor or employe has ‘proof ‘of! 
the-sérvant’s acts of dishonesty and not ‘merély suspicions ‘or’ 
reports’ about them. “The theory is a theory' not: of: suspicion: 
but of satisfaction. ^ A''contract ‘of’ guarantee ‘unlike ‘a::contract 
of insurance is:not’one Of uberrime fidei ‘but a,'contract^stric- 
tissima ' Juris. : "016, 'Halsbury, Hailsham-'Edition' page Ing; ‘Article : 
52). By ‘its: letter-of: the 4th' December. 1946 the Ban’ intimated * 
to: Nishi Kanta ‘Pal’ “ As a ‘result of ! the ‘investigation’ of‘ the 
shortage of:Rs. 8;200/- only'in the closing' cash: balance’ of the'' 
28th November 1946 you had been held responsible for the said ! 
shortage. You are.therefore requested to: make good: the /above" 
shortage along with the shortage of Rs. 600/- made: by you: 
previously on' the 15th August 1946: : “Wali tess t li œ 
Ii: you fail to do" so-witbin ‘Friday next, the'amount will be:ad-: 
justed ‘from yóür'security deposit account’ without: further !re-'' 
ference tó you?" "Upon his failure tó do' so the Bank intimated’ 
to him “agairi-on' the gth December 1946 that the whole: of: this: 
amoünt will be fuo from the sale proceeds ‘of’ m security 
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lodged" with"'the. Bank ‘(Government ` Promissory "Noies ‘tor 
Rs» 10,000/2)’and' from ‘your Provident 'Fund, outstanding pay, 
uf anyz'ahd the amount due on your Life Policy." | A 
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t “ 


; P4 ORC t 4 ET d t s {' isn , 1, ^t 
TH is ümnécessàry'for'me to pursue these facts"any' further 


for'the simple reason that under the law ‘under Séction 139 of the 
Indian : Conttact ‘Act’ the’ plaintiff's! action. must fail on the 
ground: that*his'eventual remedy agairist defendant Nishi Kanta 
has'not'in'ány'way been impaired. ‘T will’ oly récórd' one more 
fact; heréthat'defendant ‘Nishi Kanta'Pal is helping the plain- 
tiff with" docüments' for ‘which ‘the -plaintiff's ‘contradictory évi- 
delice in answers*to'Q.' 62 and Q. 99 ‘can!’ be "compared ‘and 
according" to! 'plainitiff's ánswér to questions'ó75105 he is in close 
touch with-Nishi'Karita or his mother. " "i "^ — '-» i 


ry, " 
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‘For thesé redsons T théteforé ‘answer ‘this part of the second 

issue in ‘the’ affirmative and I hold that the deféndant Bank is 
entitled-to'àdjust the sim Uf Rs. 8,800/- from the 'prócéeds of 
the! securities ‘deposited ‘with the Comilla Banking Corporation 
Ltd: as/ well as from’ the outstanding balance Of the Provident 
Fund:dffthè second defendant Nishi Kanta'Pal' ` 


ant on ft 4 r ; ak? ec. Seer ee vo dus 


ISSUE NO; 5:4 * coo HERO Ke 7 Tg 
Ve , = 


4 


LI ^ ‘ J 
Ly UH LE !o 45. ou tt} yore t $ :ia4p ‘tut vt 1g’ 


© ''Fhis'issüe ‘concerns ‘the'-reliéfs ‘to- which the plaintift is 
entitled’ inthis suit, «^ o e mtr d t ot nsu 

pup SUL Joti enn dir d ME ES : 

Ord As against’ the defendant Nishi^Káfita Pal on the evidence 
dnd facts’ as- proved’ befóre' me the: plaintiff musthave judgment 
for the sum of 'Rs. 8;199-1-9 (after giving credit ‘for the proceeds 
of the Providént Fund account ‘and’ Insurance’ Policy of the 


defendaüt^Nishi' Káhta ‘Pal with, interest! and Costs; "The plain- ` 


tiff is "entitled to’ both’ interim’ interést and interest ón' judgment 
on'this sum "ás"agàinst the defendant Nishi Kanta Pal which I 
allow’at six per tent’ per cent per anum. |^ 6 es e 
CITAS! against'the'défendant Bank the: plaintiff'$ action must 
fail 'ón the grounds'T have álready stated and ‘on‘ the basis of my 
fuidirigs Od the above issues'which' I have recorded: Now the 
fact is’ that' óne Government Promissory’ Nöte, a part of the 
total ‘security 'andèt ‘the Security Bond, being No: CAO77157 
(formerly nüniberéd' sgo435)' has already! béen' sold by the de 
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fendant Bank on the 19th November 1947 produ an yield 
of Rs. 5037 4-0. 1 hold that the defendant Bank was justified in 
selling this Promissory. ‘Note ,and it, should be, allowed, to 
appropriate the proceeds thereof towards its claim for 
Rs. 8,199-1-9. ‘The balance of Rs. 3,161-13-9 being the difference 
between Rs, 8, 199:1-9 and Rs. 5,037-4-0,.the Bank is entitled to 
recoup ‘from the other remaining Government Promissory. Note. 
The Bank has not succeeded in, converting this, other, Govern- 
ment Promissory , Note because of the defect of the ios i 
thereon, This Government Promissory, Note was endorsed .i 
favour of. the Comilla Banking ‘Corporation, Ltd..-but ;in na 
renewal cage in,the palce of the holder's.name „Rajani signed 
his own name though. the Comilla Banking Corporation Ltd. was 
the holder. Attempt to convert it through the ‘Reserve Bank 
has not yet succeeded. In fact this Promissory Note was sent 
to Rajani for rectification of the endorsement but unfortunately 


there again, instead of making the correct ra M ERAT. 


diza‘ 


his first - ‘signature, inside that cage instead of. in pu margin 
where there is an indication to put the signature. After Rajani's 
death the rectification was no longer possible. . ;Lhe.:Bank also 
tried thereafter to cash it through the Public Debt Office but 
the Bank has been required to produce a Succession Certificate 
by the heirs of the deceased and a confirmation by them of the 
endorsement made by Rajani. , In this connection reference to 
the letters of the 12th August, the goth August and: the ,2ast 


August 1946 was made to show that neither defendant Nishi. 


Kanta nor, the plaintiff supplied the Succession Certificate -to the 
Bank. ; AN this, evidence, is to, be, found in the deposition, of 
Manindra Bhusan Dutt, the Chief Accountant, of the Comilla 


Banking, Corporation Ltd; in answers to questions 18 to 936. 
- 'Ebe:result therefore is the Bank i is holding | this, Promissory, Note 


but, has, not been able:to cash. it yet According to my. findings 
the; Bank i is: entitled to: hold, the same for the purpose of ultimate- 
ly realising the balance „of, its dues, from .the proceeds thereot. 
No evidence bas:been,given before me to, prove that the,plaintift 
is, entitled.to-any, interest on these Government-Promissory Notes 
and there is no, evidence before me.,as to, what. interest the 
Bank: had drawn: on -these Notes. In any.eyent. there is no evi- 
dence before, me, to- -show that the -Bank did not.pay.any interest, 


on. ‘these Government. Promissory Notes to Rajani, which here- 
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served under the Security- Bond and which was payable to Rajani. 
In fact the Bank's suggestion to the plaintiff was clear that the 
books of account, it disclosed Showed, payment. of all interest to 
Rajani up to July 1945 in respect of the first Government Pro- 
Missory Note. ;Vhe, plaintiff has; not iproduced-his: books of 
account and he has admitted he cannot be definite or certain 
about his father, Rajani'sidrawings ,of interest: | This evidence 
will be found in plaintiffss answers to questions go-92. Plain- 
uff's claim therefore for, the recovery of these Government Pro- 
missory Notes and for interést- thereon as' against the défendant 
Bank must fail. “I therefore dismiss the plaintiff $ suit as against 
the defendant Bank "with costs. `` 


1 
4 ` v’ b 1 \ 


, Y therefore, answer Issue. No. 5. accordingly by. decreeing the 
plaintiff's claim: against ‘defendant " Nishi” Kanta' Pal “for 
Rs. 8; 199-1-9 'with costs’ and “by dismissing the plaintiff's suit 


e !ft 
as against the defendant Bank with, GOSS, i. ina 
Ep ANE adeke eb hey 3” Fie’ D G 
ejb or 4 - fa wel rf, ° { "4 


o Af.the 'sale ;proceeds.of-the second ovement „Promissory 
Note yield more-than Rs:3,151:1 3-9 ‘and ‘the ‘costs’ awarded hereby 
to the 'defendant Bank, ttan the ‘Bank will: hand over such’ sur- 


plus’ to the’ ‘plaintiff. “Certifed fór two "Counsel." VP 
NG. Seal: ‘Solicitor for the Plaintiff. "" "^ "^ ^ 


bot this ara hi aae Ag. 8 Ab Yia TETET TTE IJ i na kon om pee d 


li > 


: s N. Sen: | Solicitor for the Defendant Bank, 
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no! nator to tu Stt: dismissed mm Defendant No. 1, 
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t 223 sft M gi 
T : | Defendant N 0. 2. the ringa! Debtor. 
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* ki ay b. , 4 "ri, k 1D» = Á (orn 
en < Before Mr.. Justice Lahiriand MY Justice Mitter. : 


erat Flaa d ! ag T ic Drs] a fae t. rr "nnt Br Ys oer 


eann CONTINENTAL DRUG COMPANY LTD. MAS 
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56 AOGUS c uM |CHEMOIDS- Qe INDUSTRIES’ LTD.* h Fey h 


hi 
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Agreement- that:.the Sut: should’ be anstitited in onè ` of two' competent 
iit eQuits—Whether; an, arbitration, ‘clause, within -the, meaning of Section 
f, of the Indian | Arbitration , Act— Whether. Aut by Section, 28 of, the 
Indian ‘Contract Act—-The Principle that parties .cannot by, consent 


"EM FO. Cel 


TEMPO 
confer or take away the Jurisdiction’ of a ‘Court; where applica le. 


vot} 


{+ The, agreement relied! upon ‘by the’ plaintiffs as ‘the foundation’ of their ` 


claim ( contains., a, clause ,that ‘any: dispute,arising between the parües, 
settlement of, the same, “legally, or. otherwise, will be decided in Bombay:” 
The defendanis raised à preliminary point, that under the aforesaid clause 
oi the agreement the subordinate Judge ‘of 24- Paiganas. had no jurisdiction to 
entertain the suit and that it was only the Bombay Court which was com- 
petent:.to entertain ‘the ‘Suit. -The . Subordinate -Judge: of ‘24-Parganias held 
that the agreement in question, amounted to: an arbitration, clause: and that, 
as there w was no proper application under section 34 of the Indian Arbitration ` 


Act by the defendants, ,no effect could’ be given to. the aforesaid clause, * 
the agreement. " ^ 


Heid—that the question is, whether the agreement by, which the Bom- 
bay Couit was chosen us the forum for the disposal of disputes between 
the parties is void under section 38 of the Indian Contract Act. Section a8 . 
applies to a case! wheté''theré! is‘ an''absolüte ‘restriction üpon the parties 
from enforcing their rights in the ordinary tribunals. If there are two 
courts/which are equally, competant to;try.the suit, an agreement between 
the parties that the suit should be instituted. in one of those two courts is 
not an , absolute restriction on. the right , of taking legal proceedings in 
ordinary: tribùnals but" a partial kaain on such right. Such an agree- 
ment does not contravene the provisions of section 28. Section 28 does not 
vitiate an agreement by which a party who has the choice of the forum 
agrees to a limitation of that choice or agrees to the curtailment of the 


unlimited choice conferred upon him by law. An agreement of this 
character does not amount to an arbitration clause. Therefore the fact 
that steps have been taken in the suit by the Defendants is no bar to the 
granting of relief on the basis of the agreement. The proper procedure 
by which effect can be given to the agreement is.by returning the plaint for 
presentation to the proper Court. ae 


* Civil Revision Case No. 1132 of 1954 against an order of the Sub- 
ordinate Judge, 7th Court Alipore, dated the 19th February, 1954. ` 


AN 


= gy bbe 


" “cided in Bombay.” ,The,defendants raised a preliminary point. 
~ to the effect. that, under. the aforesaid clause of. the agreement, it: 


Vor. 94] mon court... d 


AL 


Held further—that the principle that, parties cannot, by consent ‘confer 
or take’ away the jurisdiction of a Court applies only to cases of inherent 
jurisdiction of a court but an objection a Tegards the territorial Jurisdiction 
ov a court ‘can: be waived iby: a party... 111. te Bc 


rf ya { 
, Application for: Revision; under section: 11 5, Civil Procedure 
Code. VY Y po vj N ator} ex uY a e~ an ig is dii t 


aS al » afisata ‘o 
aU es Cd ot py) Up Yr 1 45 7 Jo. Kk UD 
j uit for;declaration: that under. an agreement the plaintiffs. 


E 


were the, sole distributors.,of, the. defendants: and ‘for: accounts 

and for recovery of.certain sums of, money: as compensation and. 

damages. .,..,, ae at pa kaa gr ai ee api dr api 

E pH. dex papa. uter adig. dope: uos aescpc AC 

“>, The material facts will appear from the judgment. 

Une d ; QUE IAE osa pe ae cud! Gd. o wie ci rly 

* Amiya, Kumar. Mukherjee for the Petitioners: T 

hub b Queue ac MEE Aue us E pus uis ; 

* , Manindra Nath Ghosh for the Opposite-Parties.. :, ' 
Pan A waep egy uad de heey i eel gka dug ZEE 

i The Judgement of ithe Court was as follows — , 


„yf ^09 Apa er] soy cf a 


Lahiri, J; :—This:rule has been obtained by the defendants: 
against an.order, made. by, the Subordinate judge, 7th Court, 
24-Parganas in Title Suit (No. 83. of 1953, by. which ‘the learned 
Subordinate, Judge, has decided..the, question as. to whether he. 
was competent to try the ,suit. . The plaintiffs opposite parties 
instituted the, suit. for a,declaration that. under an agreement: 

' dated December, , 23,, 1950, ,the, plaintiffs were the sole distri-: 
butors of the. defendants and also for a, decree for accounts. 





against the defendants and for recovery of certain,sums.of money. 
as. commission. and damages.; , The ‘agreement which, was relied,, 


upon by the, plaintiffs as, the foundation of their claim contains 
a clause which runs as, follows: .“.Any. dispute arising, between 
‘the parties, settlement ‘of same, legally or otherwise, -will,be de- 


was only the Bombay, court ,which would,,be competent .to..try 
' the suit, The learned Subordinate Judge has, held in, substance 
that the, agreement, in question amounts to: an.arbitration:clause 
and as there was no proper, -application under section , 34. of the 


Indian Arbitration, Act by the defendants he was, not ' prepared .. 


lo give effect to that clause-and, therefore, overruled the plea 


^ 1 
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raised -By the defendant! "Against" this ' ‘decision the defendants 


dr asta ch Tis 


Have Obtained the. present Rule, . L Min: were Dae. db 
[in | 1} : EN ped 
"Mr. Mukherjea, appearing in. (support: "of: “the Rule: nas 


Continental: Ðrug placed before us decisions of different High Courts of moa in 


Co.,Ltd: 
v. 
Chemoids:'& 
Industries :Ltd! 





Lahiri, J. 


wi! 


which the effect of ancagreement/like this! has beén" considered 
and Mr. Ghose, appearing on behalf of the opposite parties, has 
also invited our attention to certain omer decisions which 
according tò himnsupport his-iview.. - It is^& 'well-settléd" pro- 
position: ofiilaw: that: titigants ‘cannot, by! private ágreement, 
confen: jurisdiction upon'-a'‘court which it does not’ posséss nor 
can they divest a court of jurisdiction which it possesses Ander 
the ordinary law. In the case before us, it is conceded that both 
the Bombayncoury and the 'Alipore' Cóurt ‘Have (concurrent juris- 
diction to try the suit. The question is whe:her the agreement 
by which the Bombay Court! was ‘chosen "as" the’ forum’ for the 
disposal of all disputes between the parties can be said to be 


‘void under section $8»of'thé' Indian Contract ' Act. "That section. * 


runs as follows: “ Every agreement by which any party thereto 
is restricted absolutely from” enforcing ‘his rights: under" ‘Or in 
respect of any contract by the usual legal proceedings 1 in the ordi- 
nary. tribunalsior whieh limits! the time Within whieh hé may ‘thus 
enforcé his rights! is ‘void? to! that extent” ‘Fhere“aré!'two Èx- 
ceptions to' this 'sectión which: save: agréemerits for reférénce !to 
arbitration.’ Onra Plain reading! of ‘this séetioiy,’ it seems to" Us 
thattit,applies to a!case-where! the'parties are wholly! precluded’ 
from: pursuing their! legal remediés -in thie’ pr tribunals 
because ih-that'case it can ‘be said'that: there ‘is an' absolute ‘res’ 
triction ‘upon the’ partię ‘from enforeing' their: rights in ‘the 
ordinary tribunals. | Lf,’ however' there are’ ‘two ‘courts which 
are-equally competent to try»the suit, an agreement ‘between the 
parties that! the ‘suit should’: be''instituted in’ one ‘of those ‘two 
courts !cannot,' in! our’ opinion, -be' said" ‘to''be an “absolute 


restriction on‘ 'the: right’ of taking Tegal proceedings: ‘in the ' 


ordinary ‘tribunals ibut-a partiat restriction’ én such right. '-It' has 
been ‘established’ by a ‘Tong line ‘of! judicial! decisions. that such 
an: ‘agreement does not ‘contravene ‘thé’ provisions ‘of section 28 

of the Indiah Contract "Act' lif the’ Clíosén court ‘lias jurisdiction 
to’ ‘try’ thé gitit únder thé ordinary law: Vide! inthis connéction 
the! decisions'of the: Madras High Gourtlin ‘the 'case’ of Achratlal 


Kesdrilal' ‘Mehtaand!' Co! v? Vijayan and? Go. (y oou Wiss 


nd) ` (1925) ALR, "Mad. 1145: Lupe twqpu6s o apod 


voy " : f r ^h d ? NG 7 Ta 2 ze 
VoL. 94.) 7 HIGH COURT. | 


followed” By "the same High Court in' the case or F Kondepu 
Raghavayya-v. Elukkoru Vasude- Vayya Chetty (1). The same 
view was also‘ taken by the Bombay High. Court in the case of 
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Tilakram Choudhuri v. Kòdumal Jethanand Wadha (2). In Continental Drug 


our own Court Lort Williams, J. approved of the decision in 
Acharatlal’s Case (3), in the decision reported in 4. Milton & Co. 
v. Ojha Automobile Engineering Co. (4). In this case there was 
` an agreement. which ran as follows: —“ Any litigation arising out 
of " this agreement shall be settled in the High Court. of 
Jüdicature at Calcutta or in tlie Small „Causes Court, Calcutta, 
and in no other'court whatsoever.” . The defendants brought a 
suit in Agra whereas the plaintiffs brought a suit in Calcutta. 
Lort Williams, J. held that under the agreement between the 
parties it was not open to the defendants to proceed with their 
suit in Agra and restrained the defendants by a temporary in- 
junction from proceeding with their Agra suit.. In the Lahore 
*High Court, there was divergence of Judicial opinion on this 
point." In the case of Kidri Prosad v. K. R. Khosala (5), Shadi 
Lal, C.J. held that an agreement of this description took, away 
the jurisdiction. of the court under the ‘ordinary law and was 
_therefore void and he made the following observation: — - 


“As regards the-plea of want of jurisdiction it is clear that 
litigants cannot, by agreement interse, divest a court of its 
inherent jurisdiction over the subject matter of a suit no more 
than they can confer jurisdiction on it by consent where it: has 
none." ‘This view was also taken in the case of Jagan Nath 
Amar Nath v: Burma Oil Co., Ltd. (6). - ‘These -earlier -decisions 
ot the Lahore. High Court however were; overruled by a Full 
Bench of the, same. High Court in the case: of Musa Ji Lukman 
Jt v. Durga Dass (7). In, this decision Mahajan;, f. in delivering 
the .judgment of the Full Bench observed.-as follows with 
regard to the. effect of ‘section 28 of the Indian Contract Act. 
“The section, makes void, only those agreements which absolutely 
restrict a party to a contract from. enforcing- the rights under 
that contract in ordinary tribunals.. But this section has no 
application when a.party agrees not to restrict. his right of en- 
forcing his rights in the ordinary tribunals but only agrees to a 


(1) (944) AI.R. Mad: 47." . > . (4) (1930) 57 L.L.R. Calc. -1280 
(2) (1938) A.L.R. Bom. 175. (x) (1923) -A.I.R. Lah, 435... 
(3) (1925) A.LR. Mad. 1145. | (6) (1929), ALR. Lah, 605,, 


(7) (1946) A.LR. Lah. 57, 


Co. Ltd. 
t iV. 
Chemoids & 
Industries Ltd. 
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Lahiri, J. 
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2 NUS ! J 
Crv. selection of one of those ordinary tribunals in which: | ordinarily 
— 
dn a’suit would be’ tried. This section, in my view prevents parties 
m from divesting'c courts of ‘their inherent jurísdiction, but it does 
Continental Drug not, in any, ‘way, Vitiaté ar an agreement between the parties\.by 
pu Ltd. which “a person who "Bas the choice of the forum agrees, to,a 
wt dy. 


Gs limitation’ of" that choice’ or agrées to the curtailment of, ihe. 
emoids & 
J"'fndusttiei Dt unlimited choice which ' law has conferred upon him." His 
oap nex in 7 Lordship fürther observed that the principle that, parties cannot j 
Lahiri, J. - by' consent confer" ‘or “take away the, jurisdiction of a court 
n sir applies ' only: io’ ‘cases of inhérent, jurisdiction of. a court, but an 
objéction. as "regards the ‘territorial jurisdiction of.a court can 
be’ waived | by. a party. We. respectfully agree, with. the , view 
expressed in -this decision and, we hold that section - 38. ot the 
Indian “Coritract’ Act does not prevent the parties to a contract 
from selecting ' one, of two competent courts for the disposal of 
their disputes, " 1U | 
We baye now to mêticé some ‘of the decisions ‘of this courte. 
on the point. In ‘the case of Ramricklal Chhogganlal , v. 
Vivekanand M ills (a); Genile Ja sitting singly came, to the con- 
cfüsior that an agreement, of the | présent description, amounts to 
án agicement for 1 te erence to arbitration and therefore the Court 
has jurisdiction £6 take action under section 34. of the Árbitra- 
tion Act; " This: ‘decision was followed: by-the’ learned ‘Subordinate 
Judge inthe present ‘case. - With" great respect we ‘cannot agree 
with’: the view “of 'Gentle J.» that an agreement of ‘the’ present 
description ’ amounts to “submission ‘to arbitration.” The 
reasón -why' we cannot‘ agree ‘with that view is this: that if’'‘the 
decision" of ‘the ‘chosen court be ‘taken to'be the décision of an 
arbitrator it will ‘not have the forcé and: effect of a ‘décision by a 
competent court: of law ‘but will: ‘have the effect’ of an award 
given by an arbitrator’ under” the provisions òf the Indian, 
Arbitration ‘Act’ and the. decision' of 'the chosen Court. will in. 
that évent be subject to'alP the exceptions that Gin be taken 
. under^the Indiam "Arbitřation Act. ‘The’ view "of! Gentle, F: 
was'dissertéd from- by a' Division Bench’ of the Bombay High 
E Court in'the-éasé!óf The Bharat Bunk ‘Lid’ 'v. Deepak’ General 
ae. Insurance Co. Ltd: (2); where Chagla C.J:; and Gajendragadkar, 
. J. observed as-follows: ' “ With very! great respect, 


l 


we are unable 
to accept thé view of ‘Mr. Justice Géntle- a the’ corregt view, 
(1) ° (194.4) ' 49, 'CW.N: ‘BB. f 


ely 


(3) ` A.Q. No. 96 and A,C. Nb. 71 of 1950 
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There seems to'be nó reason; "Why only section 34 of the Arbitra- Cva. 

_ don Act should apply for the'purpóse of stay and the other pro- m 
visions - of! thé! Arbitration! Act’ should ‘not apply to the' suit 1954 
which ‘would! be decided and disposed ‘of by the chosen court” continenti Drug 
c8 1.513 1T AJ)court acts judicially “and an arbitration acts Co. Ltd. 

asa domestic forum; deriving’ his jurisdiction and. powers from. “iv, 

the Arbitration Act, aiid’ it is nevér permissible to parties to _ Cbemoids & 
constitutes Court óf Law as'aiv arbittator uüder the Arbitration "S 
Act.” “We respectfully agree with ‘these views “expressed by Lahir, J. 
Chagla C.J. iwith' régard ‘tô! the Corréctiess of thé ‘decision ‘of 
Gentle, J.’ The’ view ‘taken’ by Gentle, J. has also been dissented 
from by Bachawat, J.'in thé-casé of Motab Hi; Güulabdas and Co. 
v. Mahaluxmi' Cotton Mills Lid: (1). “Ta ‘the Êje! of. Dhanmal 
Marwari v. Messrs. Jankidai^ Baijnath (2), Biswas and Latifur 
Rahaman, JJ. had to consider the ‘effedt 5f an agreement which 
ran as follows:''' “ All payments and other transactions shall and ' 
~-should be deerned tó have been ‘effédted ‘at Katihar for deter- 
mining: the’ jurisdiction’ for'any litigation’ evéh ‘if thé goods are 
supplied: from ay other place other than Katihar.” ‘The plain- 
‘iif’ then instituted ‘the’ suit’ in the court’ at ‘Chittagong’ The 
learned Judge 'óf?the' Court of first instance Curie tò the con- 
clusion that under the aforesaid clause of the agreement the 
Chittagong’ court had no'jufisdictiori to try the suit anid returned 
the: plaint'for' presentation to the proper ‘Court: Biswas J. held 
that it: might ‘bé‘coricedéd: that where! jurisdictio "is vested in 
eitherlof'two cóurts, parties may be allowed’ by agreement to 
provide that all suits should’ be brought in oné 'Of such courts 
and- not’ in ‘the other. "'Such an ‘agreement being ‘only a partial 
restriction of the tights of the parties under the ordinary law 

may not be hit by section’ 28 of the’ Indian Contract Act.” But 

he further observed that it was hot necessary for him in that 

case to express any opinion upon that point; Latifur Rahman, 

J. on the other’ hand’ expressly "held" that such an agréement 

would ‘not! contravene the provisions of séction 28 of the Indian’ 

Contract’ Act bécausé*'the plaintif was hot thereby restricted 

absolutely 'from ‘enforcing. his ‘rights under "Or respect of the 

contract by tlie usual legal proceedings in the ordinary tribunals 


at 


i cy xx. Yetta te Ms oru a BP LIA Pe pg dut ^ | nn -rfk if ! n 
and the restriction was only artial. “In that case, however, it 

ley i i i vow, 2 L wr dl Ala! E E TT A NK Mo eg 
was ‘held by both the learned’ Judges that the Katihar court had 

M cone. Wy rc ee em av Rp ANA t c Pm. ic aad LN ME 
no pecuniary jurisdiction to try the su t which had been insti- 
(1) (1952) 91 C.L.J. 1. < (3) (1944) 49 C.W.N. 1895. 
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tuted by the, Plaintiff in the Chittagong. court, and in that view 
ot the xüatter it was held that. the, Chittagong court was only 
competent to proceed with the héaring of the. suit., In the. case 


, Continental Drug of ‘Chittatanjan “Guha, v. “Parul Rant Nandi. (1), Henderson ` J: 


or: 106» ttd. * 

ED v. ur 
Chemoid? & 
Industries” > Ltd. 


at - wi r „Jall 


Lahiri; J. 
^ x x 


.! un te- 
A 


sitting singly.: came to the conclusion that the effect of an agree- 
ment like the present one was to. prevent: ‘the plaintiff absolutely 
from. instituting a suit ina particular court and as such it,would 
come within the mischief of section 28, of the Indian Contract 
Act, ‘but. in the case before ‘him he held that even, if the agree- 
ment was not void it "would not deprive the court in which the 


z 
suit ‘had been instituted of its. jurisdiction to. try its Ifthe 


decision ‘of ‘Henderson, J. ds interpreted: to mean that . section 
28 'of the Indian Contract Act: applies, to, a contract by; which 
the. parties : select one of two’ competent courts for the disposal 
of. ‘their disputes, we, must respectfully dissent from it because 
We have "already pointed. out that such à contract does; not 
amount to. an absolute bur only toa partial, restriction of th¢_. 
cight to ‘enforce. the rights by. the usual legal proceedings in; the 
ordinary", tribunals; | but in „our .opiniom the. decision, ot 
Henderson, J. does not go. sO far as to hold, that, an agreement of 
this description is void | under, section 28 of. the Indian: ‘Contract 


Ph. cmi tA) o- 
|| 
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As a result. ot the following discussion we have come to the, 
conclusion that “the agreement which is embodied i in clause 15 in 
ihe present. case. and we havebeen quoted inan, earlier, part of 
the judgment. is, not void and is binding | between the, parties 
ind is enforceable by. a ‘court of Law. Fe SECO 


>: || 


~ 


a Mr. Ghose, appearing | for the opposite party, has contended 
that even if ‘the ,agreement is valid and binding it cannot be 
enforced. 3 in view of the- fact. that the defendants in the present 
Case submitted, 'to the jurisdiction of the _Alipore Court by. 
entering. ‘appearance and by. applying for time. to file written 
Statement. If the agreement | in the present case amounted to 
a submission to arbitration and if the provisions.. of the 
Indian Arbitration | Act applied , to , the. circumstances of 
the present case, this contention might be. of. some force. because 
ander section. 34 € of the Indian Arbitration. Act the proceeding 
cannot be .stayed. it the party seeking to enforce the arbitration 
clause ' has taken .any step. in. the proceeding. In the case 
before us, however, .we have already pointed . out that we. do 


(1) (i945) 30 C.W.N. 381. . i UAI ee = 
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-not agree with the view, taken! by/Gentle; jj that an agreement 
‘of the present description amounts to an arbitration clause. 
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Mr. Ghose relied upon the decision of Bachawat, J. in the Continental Drug 


case of Motabhai Gulabdas and :Co.’5iCase.(1), for the proposition 
that in that case Bachawat, J..refused to enforce the agreement 
on this ground but on going thrdugh.the judgment we find that 
there is no substance in this contention. Bachawat, J. expressly 
said: that the covenant was: not an arbitration clause arid the fact 
that steps had been takeh ‘in’ the suit was 'mo bar to the grant ot 
such relief-but his ‘Lordship’ did not ‘give effect to the agreement 
because in that. case the defendant, denied the very ; existence 
of ‘the. contract a and it, was, held by: his: “Lordship: Ithat' he ‘could 
not allow the defendant to: ‘repudiate “the contract, and at the 
same.time*to-enforce:one part of it^ In. this View. of the matter, 
we think that the decision in ` Motabhai Gulabdas qnd | Go’s 
Case (1), is of no ‘assistance to the opposite party, T 
"The. next. question, is that if the agreement is.not void and 
if it.is binding between. the parties, what' is: the ‘procedure by 
which we:can:give'effect to it, 'In' the Case Of Achratlal "Kesavlal 
Mehta and Co.’s Cases (a), ‘the’ plaint “was returned to the 
plaintiff f for presentation to.the proper court, and .this: view was 
approved fi in the Full Bench decision of, the. Lahore. High Court 
in the case of Musa Ji Lukman Jés ‘Cases (3), Any view of the 
preponderance of Judicial opinion in favour of the view that 
in such cases the proper method of enforcing - the agreement is to 
return the plaint for presentation to the proper court, we 
think that that should be the proper course-for.us to adopt in 
the present case as well. iE 
We, therefore, make this Rule absolute and set aside the 
order made by. the, learned Subordinate ,Judge,and, direct: that 
the plaint ‘filed by: the plaintiffs opposite partes be returned to 
them for presentation to the. proper Court, 


ey TALAH 


In the p this case. there will. be no order.as to 


costs.-. ga a Ww i 2E "gp. aa gg KG SF ADHERE, 
„Mitter, idi agree: Ae t^ cede Sorti oie 
A PED. ge Pu v, Rule made absolute, ind plaint 


returned for dar ues to the proper court. 
(1) (1953) 91 GLY. tein, y (2): n A-I.R. Mad, 1145. 
(3) (1946) A.LR. Lah. 57. ED. EL LIP d 


Co. Ltd. 
v. 
Chemoids & 
Industries Ltd. 


Lahin, J. 
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Qa4sn 0 C CRIMINAL: REVISION. | Eo 
JEN sube ag Rin eS Ee vue ccn We uo We ue BA ae 
Before Mr. Justice Chunder, 

Add zu 1 Nr us ur e TE ap) d 


s sunep of , RAMPADA TARAFDAR. "7 


a 
t 3 fp le, 


wo it cos for APRE STATES © oeo ceno upoo 
(deus (tr s] bla Da Pb Er ; 
West Bengal, Criminal .Law Amendment: (Special Courts) ' Amending ' Act, 
1952, Sections I, 4a(b)}—Indian Penal, Code, Sections 21; Clause (ro), 
Tan, "409—Rule 3 framed under Bengal Village Self;Government. Act., 
TU EDEN OUI DELL ‘ajoa I3 E oy me dis 


E ~ 
j t ad wal v. 


. " r | 
t psg eJ s boty! it Y ac eet "da -4 ' 


“21 Rule“3 framed: inder! ‘the Bengal ' Villáge ‘Self-Government Act having 
Jaid, down' that; the ‘Union. fund: shall remain in the custody of the President 
ot the Union Board and properties such as Books of account are-to be kept 
by him, the President of, a,Union Board, is a public Servant. within: the 
méanihg óf Clause (10) of Section 31 of the, Indian Penal Code, Therefore, 
if ‘he* be’ guilty of offence ünder Section 409^of the Indian Penal Code, and 


1 


. a Criminal Proceeding “against him comrHences for thai offence in ‘Court 


after the West Bengal: Criminal. Law Amendment (Special Courts) Amending 
Act, -1952,,has come. into :force, he, is;to be tried: by the: Special 'Court—A 


proceeding, in. court: begins with „the Submission .of .the .charge-sheet. 1 Police 


: qM "ys rth 
investigation S not a proceeding jin “Court. 7 t 4 m i y y 4 T " i DA t y 3 a ^ i ' 
. 1 * 


erbe è $ APOE GG eh’ » 


NI GENEA ck a TE toe eli”, qeu E Nn ee Spe 0 de. 
“' ! Application" for Revision at the instance of an accused on 
e: - rota r 


r 1 e’ pi ut] - ^ut 4 ake 1 r LOA 4 A a. 3 1 , RT Ta B t 3.4 
trial before'a “Spécial ‘Court for offence under Section 409 of the 
- ` t A E » à wile 


, epp 


+f e fg. =" bana e A 4 
Indian Penal'Code.. E on 
“TRG iat gs gt taa vor Sa Reale. Gta a 
.?! “FP he' material facts "wi 
"Veo Cay F E ' i l m az 
SETE IEE ae fe ree, PVP ar : ds c Jeder d afr ay t 
“Ajit: Kumar Dutta and “Arun Prokash. Chatterjee for the 
iti - id f "o, 5 Š A | i 

Petitioners. , : l 


t , 2r 4 vl 44 
dv. 23.2807 là nati z [el yat o e " * ` x 


- * I4 uS Ad u^ Dey iex * se 1 = ' ial Eu T y? z ' * È Y 
itl: Jnanendra’-Nath’ Bakshi for the Státé/ Opposite Party. 
14 : ; DIET FPE Ta 5o 


` eG saie AMI L 


M 


i. n : in M $ Pr a * afi ae t (C 
oe jn Hom the Judg : etus ; 


mit r 


t1) 15.2)! 


The Judgment of'the'Coürt'was as follows: 7 ^ 77 
`: "'Chunder, J. i--This Rule was issued: it the instance of one 
Rampada Tarafdar, an accused on trial before a Special Court 
at Alipore, presided over by Sri K. N. Bhattacharjee: Judge,- 
charged with an offence under section 409 of the Indian Penal 
Code.- s$s M ME dL c 2 | 

* Criminal Revision (No./376 of 1954 against an 'Order-of'Sri K. N, 
Bhattacharjee, Spécial Court, Alipur. gant VO NE 


NG a 


- 


re, ! + y yee -af MANAH Es 


M A 


VoL. 94] , HIGH COURT: v. N 
It appears that the Circle Officer. during audit found out 

certain alleged irreguarities and _misappropriations and on his 
report the police | held, an enquiry. and, submitted a charge-sheet 
before the Subdivisional Magistrate of Barrackpore. The Court 
Inspector then filed an application that it was. the case of a 
President of Union Board misappropriating Union Board funds 

and so, was to be tried by the sree Court. l g 

: Eo. ca ' ; STE 
| "The dat contention. raised by. Mr. Dutta is dise the case 
15 premature , and he draws, attention toi Rule 18 of the Account 
Rules made, under. the Bengal , Village Self-Government Act, to 
be found at page gi, of the Union :Board Manual, Volume 1 
and to Note, 2 therein to: show. that there. is‘a procedure laid 
down for rectifying irregularities found etc., but this has.nothing 
to, do ,With any crime that may be committed which ts under the 
general | law, “Therefore, as on police investigation prima facie 
the police was satisfied that a crime:had: been caman a CHE 
sheet Was PODES submitted. . ^" - x IE 
t SIL : 

Mr. "Dutta next dir amy attention to Section 11 of the 
West Bengal Criminal, Law,- Amendment (Special ‘Courts) 
Amending, Act; 1952, which.says that. nothing.in the Act shall 
apply to any proceeding pending in,any court: other than Special 
Court. According to him, as the accused was arrested and steps 
were taken by police before the Magistrate and; also by the 
accused in connection with his.bill, etc, so, according to him, 
it was proceeding pending in a court at the time when the West 
Bengal ee OER Act.of 1952 was enacted. , eoe ess 
. On the ET hand, it aa that the e cire dhen was 
submitted in October, 1952, long after the. Act . had ‘come: into 
force. The proceeding in court began. with the submission of 


the ee iene A police, investigation.is.not a proceeding’ in 


er ‘a : À 
court. le i ^54 ir 4 IN a virt ' ple i f || ! 
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i ; L um x a] | ? jc aq 


E Finally. Mr. Dutta's contention is , whether: dis pottoner 
Rresident comes within Section 12 of the Amending Act of 1952.. 


In section 12(b) the substituted clause runs as follows: — 
“An offence punishable -under section 409 of the 
indian Penal Code, if committed by a public servant or 


1954. 


Rampada 
Tarafdar 
v. 
The State. 
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„o bysa, person dealing’ with property ‘beloiiginig” to Govern. 


.4i ;ment,as an agent ‘of: Government’ in" respect ‘of ‘a “property 


¢stewith: which he i is entrusted; ör ‘over which he has dominion 
-inthis capacity» of»à ‘public servant or in the way of his 


05 AH NEPI 


1 
gi 


io business . as (such agenti": wu TET 
pon Pasaik fea ss DS sa TA onto nt 
The first question agitated’ by Mr. Dutta is ‘whether ‘the 
President of a Union Board is a paoe servant. He can only be 
such if he comes within the clausé"10'ir'sectior 21 of the Indian 
Penal Code. :None'!of the other clausés would Appear to` apply 
to him. . Clause xo niakes-évery officer; whose” duty it'is, as ' such 
officer, to tåke, réceive; "keep or! expend any property; “eté. a 
public: servant. :Underc^Rule 3 OF ithe’ Rules: made" under the 
Village Self Government: Act, dealing with’ thë custody of Union 
Board! Fund, ;:made under:the rule-màking powers given by the 


Village: Self Government Act; it has: been laid’ down that “the 


iu if "f BI 1 i 


Union Fund shall remain^éither in the ‘custody’ of the President: 


or Secretary, etc., so that he becomes a ‘public servant because” ‘ot 
the custody of the fund and also it appears because property, 
viż., books of account, etc.,,are to be kept by him. He, therefore, 
is aA pubie ‘servant. The -dffence charged- is"one under section 
4og' and itis alleged! that lie has committëd this offence "with 


T; 4 ^ 


regard" to .Union ‘Board ’ ‘property; ‘as’ the Président’ of ‘the Unióh 
Board. ''Ifthe accused i$ a publié servarit;: ‘then’ the offence mist 
be committed ‘in“respect-of property with which he!is éntrusted, 
or over whichzhe ‘has: dominion in his capacity as a’ ‘public 
servant! to’ attract section” i?(b) The requirémeént ‘as to" the 


property being that^o Pithe "Government "relates! tó^tHe second ` 
-part of the amended clause (3), given in. section 12(b). 


s E 
“yn jouw bee de ^ft je b ou iC Ua rl è ra, 


otc, 'Thefefore;' in the ‘present: ‘casé9it had: beén rightly considered 


thatithis: casé/came e withifi the Aan a sa ‘of the’ ‘Special Court 


às r^ 


diction in it and a fresh Finem sheet - was submitted before the 
Special Court, namely, the Judge Sri K. N. Bhattacharjee. As 


up‘ till now, rall thé léteps have: béén: oe thé": Rule must’ be pud 


charged, [aye aT poa oec na GU IET eene DEUM 
e paint ec [Dart 5e tfo ADA uet? E p uec eee «hy 
P.K.D. Rule Maia 
bod c quee ue cue EIE caben eae cirea 
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NI Before Mr. Justice B. K. Guha. r ah i 
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T E E NG KG, : , 
RADHA RAMAN DE. | Ca. 
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z K cpt MEN 4 4 tva x > g Vd 


due oe oe 3 ; ho cy um v. dd Eur 
Revision—Civil Procedure Code, Section 115—whether all Co-sharer landlords: 
are necessary parties in a, suit for ejectment of tenant. |. 

ee P ud Log. e a 009 ^ CE gy 


t oa" 


4 4 


May, I2. 


In a Suit for-ejectment of a tenant on- tlie ground-of default in payment 
of rent instituted by, the opposite party as sole landlord, the ‘tefiant in‘ his 
written statement, asserted that the; Suit was-bad for non-joinder:of party as 
the opposite party's mother who was a co-sharer«landlord had, not been 
made a party in the Suit. The Courts below not having considered this 
aspect of the case which went to the root of the whole case, the case was 
sent back’ to-the appellate court for disposal ‘according*to law. = 

uU ANN "e roth | gts . 


+ 
2 13 ia 


Application: for, Revision under. section '115' of ‘Civil Pro- 
cedure Code. by the.tenant... 5 ae puo 0 70080017 

Suit for: Ejectment. of tenant on the ground of default in 
payment.of rent.) 7 «s o cos i ib 


| 
t 


The material facts will appear from the judgmerit. 
Bimán “Chandra Bose for the Petitioner. 
Bejoy Bhose for'the Opposite Party: — ' A 


The judgment of the Court was as follows: — 


Lr 
- 





This application under Section, 115 of the 
Code of Civil Procedure by the tenant defendant is directed 
against an order passed by the Appellate Court under Section 
14(5) of the West Bengal Premises Rent Control (T emporary 
Provisions) Act 1950, in an ejectment suit brought by the opposite : 
party against the present petitioner. Ihe suit was instituted — 
by the opposite party as sole landlord on the ground of default 


B.. K. Guha, J.: 


* Civil Revision Case No. 2940 of 1953 against the decision dated 19-8-53 
of the Judges, Special Bench of Small Causes, Calcutta, in ejectment 
Suit No. 561 of 1952 against an Order of [be Judge, grd Court of Small 
- Causes, Calcutta dated 15-12-52. x 
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for non-payment of rent since January 1951. Certain orders 
were passed by the trial Court in that suit. There was an appeal 
against the decision of the trial Court and in that appeal an 
application under Section 14(5) of the Act was filed by the 
Plaintiff respondent. The contention of the tenant defendant 
was that he had deposited rents régularly in the office of the 


' Rent Controller and that there was no arrear. This contention 
. was, however, overruled by the learned Judges of the Appellate 


Court with the observation that the deposit had been made not 
to the credit of the Plaintiff but to the credit of his mother. 
It appears to me that the learned Judges have not taken into 
consideration , various circumstances which, arose for decision 
before them. In the written statement of ejectment suit n 
was a specific denial by the defendant tbat he was holdin 
tenancy under the Plaintiff and it was alsó asserted by the ae 
fendant in thé written statement that the suit, was bad for non- 
joinder of parties as the Plaintiffs mother. was the co-owner “ 
with the Plaintiff and so she was a necessary party to the suit. 
Iu. was clear, therefore,. that the defence was based inter alia 
upon the contention that the Plaintiff was not the sole landlord 
of the tenancy. The learned Judges have not, however, ex- 
pressed any opinion regarding. this aspect ofthe ‘case which 
went to the root of the whole case and they have“ passed their 
order dated 19-8-43 over looking the real contention of the 
tenant defendant. T MES 


In these circumstances -L am unable to up hold that order 
and the matter must go back to,the Appellate Court for dis- 
posal of it according to law in the light of relevant considera- 
tions. BEN | 


The Rule is made absolute accordingly. "There will be no 
order as to costs. 


1 
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P K.D. Rule made absolute, 
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JA 
APPELLATE CIVIL. DRE 
Ng apa he, Justice B. K Guha 
HARI MOHAN GHOSH ^ 
^i^. SKIN ADA ’PROSAD CHOSH & Ons* ^ 


Antic. documents as’ against record-of- rights and exparte rent decree follow- 
ed by execution, the full benefit of which (exparte rent decree) has been 

| (50ccepted by plaintiffs—Areas in possession of respective parties-as record- 

1 y £d, m the record-of-rights. not th: proportion .to the. shares of the. parties 
as recorded herein... bs 


EET Citt dg Yeu 6 = EW) Dd. OX St < ) 


EL 
^! Plaintiffs: "iespondents" Case was diat" they were owners of two- thirds 
share ‘and Doe 2 danas was owner of only one- -third shaie in a Jama 
o[ Rs. 5-10! The. Defendant-appellant's case on the other hand was that he 
was owner of, half;share and [ther plaintiff-respondents! were ‘owners of thé 

maining half-share, in the, said Jama., The plaintiff-respondents relied 
eet ancient documents, one a patta of 1292. B.S. and the other a 
kabala‘'of 1912 —Thé ‘defendant-appellant relied upon the record of 
rights finally: published“ ect'of the area 1n 1932 A.D. and an exparte 
kabala^ of. 1912 :A. S cu a ‘relied upon’ the record-of- 
which (exparte.rent decree) had ‘been, accepted by, the. plaintiff-respondents.— 
The, Defendant-appellant's. explanation was, that things. had altered since 


the days of ‘the ‘two ancient documents. ce iu vibe adii en 
el; (C1 big, by 551.44 , rs ' at e t 






'' Held—that, ‘although! ah‘ exparte rent decree may not ‘amount to res: 
aie yet'itiis'a strong piece of:evidence when tit is followed’ by ' execution 


and, when, the plaintiffs;have accepted its full benefit; that the presumption ` 


arising from . the ,record-of-rights has not, been rebuttedi by the ancient 
Patta and Kobala: £3 : 


f 


+ t P 14 ` 
acl M, D uo" “yh, pM rt A rta d ! i #3 T dr 
LI 


Held-further—that undue weight ought not to be attached to the cir- 
cumstances that the areas in the possession of the respective parties as re- 
corded , in, the record-of-rights are .not -in ‘proportion to. the shares.óf the 
parties, as recorded therein, for there: may be various reasons why a, co- 


E JE 


sharer is hot in possession according to his true, share. : .. | me 


The Suit’ was a ‘Suit fór declaration of title and for recovery 
of excess ‘amount of coinpensation monéy awaided by the Land 


end otab fotibust ni ots (prt 

'^ ^Appeal from Appellate Decree ‘against the decree of ‘Sri B. M. Roy 
Chboudhury; iAdditional ,District. Judge of grd Court.of Zillah‘ 44-Parganas, in 
Title Appeal No. 958 of 1948, dated the goth of, November, 1949, affirming 
the, decree of Sri J. C. Chakraverty, Munsif, and Court, Barasat, dated, 29th 
of May, 1948. 


* cmn» 


268 THE CALCUTTA LAW JOURNAL. i [VoL. ġ4  : 


Crvir. "c SOCIO 


—— ^ - 


1954. The material facts will appear from the judgment. 


Hari: Mohan 
Ghosh Prafulla Kamal Das for the Appellant. 


- V. 


Annada "Prosad si . 
Ghosh &'Ors. Sth Kumar Das and Robin” Mitter for the Respondents. 


ell 


B. K. Guha, J. | The judgment A the Court was as follows: — 


August, 26." B, K, Guha, J.:—This appeal by the defendant arises out 
of a suit instituted by the plaintiffs-Respondents for declaration 
of title, recovery of excess amount of cohipensatioü money 
awarded by the Land Acquisition Collector, 24-Parganas and for 
compènsation. The subject matter of the suit are certain lands 
recorded in C. S. Khatian 395 of Mauza Baigachi and the sub- 
Stantial question in dispute between the parties is whether the A 


entries in the record-of-rights regarding the extent of shares ja wé - 
the jama 'of' Rs. 5-10 are correct. According 1o ieat atan 
the Plaintiffs have 8 as. share in that Jama, the remaining 8 as. 


being recorded in the name of the-prédecessor in interest of the 

Defendant. . The case of the Plaintiffs is that the entry regard- 

ing shares is incorrect and that their share i8's/3rds, the reinain- 

in 1/3rd being the share of the Déféndant. ‘Accordance to the 

defence, however, the shares have been correctly recorded'in the 

C. S. 'Khatian and in any case the claim of the Plaintiffs in. the 

present suit is.barred by the principle of estoppel. Both' the 

à Courts below have found in favour of the plaintiffs and decreed 

. the suit accordingly. Hence the present appeal by the De- 
fendant. : 





“ According to the case of the-case of Plaintiffs, Kshantamani: 

Dasi, maternal grandmother of the Plaintiffs held a jama of 

Re. 1/14/- under Murati’ Dhar Banerjee in village Baigachi 

where the | suit lands are situated, the relevant patta (Ex. 2) 

' being one granted as far back as 1293 B.S. and this jama, was 
iiiherited by the Plaintiffs in 16 as. share. It is further the case 

esse of the Plaintiffs that one Khargeswar Ghose held a jama of 
Rs. 3:18/-'under. Murari Dhar Banerjee in the same village and 

this jama was purchased in ig12 A.D. by thé Plaintiffs and the 
predecessor in interest of the Deferidant in équal slíafes, ‘the 


. Vor. 94-] l xe 4 HIGH COURT.) ii 1 26g 
relevant Kobala being Ex. 1. | It has: been found.-by:the- Pleader Cvi. 7 
Conimissioner appointed by, the trial Court that thé land: ot GS. S 
Khatian 395, aie covered, by the Kobala ,(Ex.o1)'and. the patta E) 
(Ex. 3), and his füding: has been, accepted -by: the: Coárts below. ‘Hari Mohan 
According. to the Plaintiffs che two, jamas..of :Re»21/14/- and Ghosh 
Rs. 3 3/1 14]- were recorded i in the C. S. Khatian as one consolidated —— v. 
jama of Rs. 5 /10/- and in that, consolidated jama comprised. ‘of AIME emg 
the ; jama inherited by the Plaintiffs from, their maternal»grand- ene me 
mother and half of ,the jama purchased . by the Plaintiffs from 5B, & "Guha, J. 
Khargeswar "Ghose, the share of;.the : “plaintiffs.. was «two-thirds 
and not half as wrongly recorded in,the:C. $.:Khatian.: ‘This 
case was ‘accepted by the lower, Courts., ‘The: defence - suggestion 
i$ that the two jamas as, evidenced by the patta: (Ex.+2) and. the 
Kobala Ex. | 1) came to an end sometime .before.:the: settlement 
operations and that, one entire, jama, of: Rs. 5 /10,/--was formed 
with the disputed lands. ‘This suggestion, did; not, however, find 
favour with the lower appellate, court, first, sbecause:;there was 

aid.to be no 'evidence in support of it and secondly!because the 
Plainti have been-possessing much more than 8,as. share of ithe 
lands of jama, of Rs, 5/10/-73s is clear from the finally: published 
Record; of- Rights | itself... In, these. circumstances, the- presump- 
tion of the correctness, of the Recordof-Rights in; regard to the 
share of the respective, parties. in the. yama, pot Rs. 57 — 
béen held bs the Courts below. to have been rebutted. TE 


ie P 544... ; "TER peel. X. s M 
The view . taken by, they lower Courts would haye been en- 
' titled to the greatest weight but, for certain, ‘circumstances. : So 
far as the relevant Record-of Rights; itself is concerned, .it..is:not 
self-consistent in view of the discrepancy as between the shares 
of the .parties and the area of the lands.as: recorded. in their 
respective. posséssion,. "The spattah « of. 1886 and, the, Kobala , of l 
1912 were ancient c documents, while, the settlement, operations, 
came long after and very, strong ‘evidence would, be. necessary; to, 
show that things had altered | sincerthe, days of. the, pattah and,the: 
kobala. There had been change in the personnel Of the Jand- 
lords: there had also been change in the holders of the tenancy, 
and these circumstances. lend some weight to :the suggestion on 
behalf of the Defendant, to the effect, that. the jamas mentioned, 
in the pattah and the kobala came to an end before the settle-. 
ment operations. Then there is the recital in para 1 of the 
plaint. of R.S. _ 342 [40 instituted by the Plaintiffs ,, against 
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Ahladimani Dassi: In that plaint the share of Ahladimani was 
stated to, be 8-as. in respect of a jama of Rs.'5/10/-. This plaint 
was,followed by an ex parte decree which was put into execution. 
Plaintiff No. 1 sought to explain that the plaint was inadvert- 
ently drafted .by the pleader's clerk without- adhering” to the 
advice of Plaintiff No. 1. This' explanation is hardly credible: 
apparently -it has been resorted’ to in order to do away with the 
effect,of the exparte' decree. '-An"exparte rent decree may not 
amount,to res judicata, but its evidentiary value is strengthened 
when. it:is followed by-execution as in the present case. ‘Lhe 
plaintiffs have. ‘accepted the full benefit of thàt decree and if they 
attempt to turn round now and say that tbe recital about shares 
on; the ,basis.of. which that decree was obtained was wrong, such 
attempt should be looked upon by thé'Court with disfavour. 
No useful purpose will be served by examining in detail the 
large number of cases which: were cited at the Dar regarding the 
effect of an exparte rent decree,-as to whether it operates as res- d 
judicata and estoppel;'. Suffice it to say that'in the citcumstdrices. 
ofithe present case the-exparte rent decreé“and the subsequent 
proceedings -furnish a' strong piece- of evidence in favour of the 
case ob the Defendant and they go to strengthen the: presumption 
flowing:from' the Record-of Rights as regards the shares ot the 
parties.’ Even .tbough" they are'as'in the possession of the Tes- 
pective parties as recorded in the’ Record of Rights are not in 
proportion to the shares of the parties as recorded therein, 
pective parties as recorded in the’ Record- -of-Rights' are not in 
may be' thàt.Ahladimanr a village woman could not, owing to 
various.reasons, be' in Bn according to her true share. 
Wg BAT. 59 ar 

a © Considering'áll ‘the ‘circumstances, I am of opinión that the 
lowet!-courts ‘were not right in holding that the presumption 
flowing -from: the" Records-of- Rights hàs been rebutted. In the 
resulttherefore the Plaintiffs are not entitled to a decree on the 
footing that thei¢' share is two-thirds and not half in the disputed 
pa o Rs. 5/1o[-. i 
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“In the result the — is allowed" with costs, the judgments 


arid decrees of the lower courts are set aside and the suit is dis- 
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| Admiralty Jurisdiction —Nature, scope and extent of Admiralty 


jurisdiction—Suit on claims for necessaries supplied to thé ` 
ship—Circumstances under: which a suit may be brought 
on the Admiralty Jurisdiction—Admiralty Jurisdiction 
| cannot be invoked while ordinary jurisdiction is open— 
Admiralty Jurisdiction available only where the owner ot 
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il. This is" ile “first book of its kind só far as this country is 
conceined, and having tegdid ‘to’ thé excellent manner iù which. 
its’ ‘subject-matter’ has ‘bééri treated, it in eddy be predicted. 
that! ere' long ‘it’ would come to occupy a “very prominent place. 
amongst thé' notable legal “publications of the country. Alter 
‘the classical work oh thé same subject by Dart, any ventüresome. 
undeitaking tó write tiy büok on this ‘branch of thé law was 
almost -ünthinkable; But’ Dart’s móüumental work being based 
mostly"On'tbe' "English Jaw, which, in respect of many material ' 
pditiculars! difféls from the^'codified law of India, a blind’ 
reliance on that work has on occasions" led” to judicial inter- 
pretations of law at variance with the Indian Statutes e.g. Doyal 
Singh! v! Indar Singh“ (1), Skinner vi Skinner’ (S). THE earned 
author of the book uder réView séeilis' to ‘be’ alive tô- this "fact 
and has realised that an Indianised treatment of thie’ subject’ : 
in the light of the local statutes would be more useful than 
any foreign publication containing ‘no ‘reference fo ‘the state of 
the law: iprevalent-bere. ^: Tu the-short'compass of? this‘ book; the ' 
learned: ‘author -hasadmirably sueceeded in'giVing'à complete 
picture!.of «the “law “relating to '- vendors ‘and:purchasers:'’ In 
dbingisojhe has-not»confined himself to the relévánt: provisions - 
of..tthe - Transferi of: Property -Act alone -but has pertinently: 
drawnipontthe »provisions' of tthe connected: or'sister statutes." 
__ The whole subject: has been ‘scientifically classified ander différentde e 
heads and the law--undeb‘each> head has! been analytically 
and; also sat ithe-same!timeé-tersely'and. pointedly'stated inilogical 
talak: (19269 ng EA ha14244- CILJ: :97— 431,0. WANN 125 PGi. o t 
5i) 1 (1939) 58.1. 56850. CEJ, 487 Gd iran ine er 
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seguence and in gvolutionary form. J In clarity. of conception, 
perspicuity- of? expressions: » cand pictiiresquetiess: of" présétitation, 
no detraction or deterioration is visible in any part of the book. 
The whole..law..dealt.—with—in--tbe— book-- being ^ statutory, 
equity rules .and principles . have., very little ‘application 
iņ“ connectión with thé"! gamer ‘and the learned . author 
has „yery. wisely refrained.-Irom-making - much “fettish of thent 
quite unlike his foreign compeers ,Eimselt. being a draftsman 
and a conveyancer, the leàined ‘author has bestowed an extra 
ee ae of attention on Seed-draiting, and. has clearly; shown 


WB a ow 


how thé different paris ¢ oL a à deed, its ‘style, ‘pre: ramble, Lestatun} - 
havenduin, ‘testinioniuin should” be ‘shaped, ` .It is, a pity that, 
the archaic forms of deed-drafting prevalent in the feudal days 
of England have survived [o a, great extent even. today 'notwith- 
siandi ing the: sim plificaton of the matter by. the Law, of Property, 


Act; 'í935, 1 of ‘England and have peneirated i in this, country, ever, 
notwithstanding’ our present "Transfer. of “Property... Act. . The, 
lédrn hed d "di uthoi* ‘has’ mustered ` courage | in, ‘both, hands and Tes. 
cóltiinendéd 'cónsidérable. Prime of. ihe, old :Shibholeths ol; 
conveyancing but iti 15 i doubtful if the. professional interest, of the, 
acting” séctioh functioning under t the, duel system. oh, the legal, 
xd Will permit a any attention, being. ever paid to the sug;,, 


gestions of the learned: “author, WE heartily desire. the ip publi: 2 
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; A Short Guide do the Criminal, Procedure, Code by, BeCe 


pidak Ten by, Cuttack , Law Ti imes, 
Price Rs. A 


Cuttack- -2,, 1953. . 


with 
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This, short Guide e. to, the Code, of. Criminal Procedure,., 
though very small in, „bulk sis really.a stupendoys, achievement in'| 
one's, contribution. to, the. legal , literature..of,.the country. Iti 


will be mo. exaggeration to, describe this. brochure as a ,very:suc: ` 


cessful ,extraction..of -thevery essente;of, the. entiré procedural: 
law. applied andi made use of in the administration :or criminal . 
justice :to the.people o£the-Indian: ‘Union. ^, The léarned ‘author’, 


elas very carefully, studied the; ph: -seationsi of ;thesGziminal , Pros. 


cedure) Cade and! well ánalysed;;andodissected the same dnd: 
found that Ithe whole; Gode, substantially: deals, with sixty twa: 
subjects or:topics, which herbas, serially specified inl the Contents of 
his book and successively (dealt mum ‘the same’ in‘the Pate of this 
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small volume, keeping his eyes always fixed on the essential prin- 
ciples on which the detailed rules as prescribed in the different 
sections of the Code have been founded. The beginners in the 
legal profession would do well to glance through the book 
before embarking on a laborious study of the Code itself. Thé 
law has been stated in the book in an extremely easy and com- 
prehensible manner and no one will have any difficulty in 
understanding and remembering the same important decisions 
have very aptly been utilised in explaining and clarifying the 
law. The whole book is virtually a picturesque representation 
‘of the entire procedural law of the Criminal Courts. The 
treatment in the book is so fascinating that matters dealt with 
in it will adhere to one’s memory without any effort. We can 
unhésitatingly recommend it to one and all for whom it has 
been designed. Even the advanced lawyers will find the book 
useful for the purpose of rivetting the essentials of law on their 
mind for ready application in the Course of Criminal trials. 
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“ct :The Insurance "Act, 1938 and the. ‘Law’ of Insurance -by 
vA, -K ’Bhattacharjées “Barrister at-Law, published by the Fastern 
HI aw’ House "Ltd" Law Publishers, 54r Ganesh Chunder Axenue, 
Calcutta; Price Rs! 14. 55 PO e db ue ous i 
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^5 We welcome: this treatise ôn Insurance Law, and the conm- 
 méntary on thé Insurance; Aci, 48938 which ‘has had no less than 
, Eleven ` -Ameriditients: Difficulty ‘has immensely: been felt so far 
by -all' ‘concerned in‘ fiiiding “the up-to-date Sections of the Act 
and” ‘also-of ‘the-‘Instrance’ Rules,’ 1939. “The learned, author : 
tand ‘the publishers’ axe td be" congratulated, ‘for bringing out- this. 
“volume and meeting the needs of the profession, as well of com- 
mercial men, connected With Insurance. 
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Part I contains the commentary on the Insurance Act. 

Part II contains the Law of Insurance and its relation to Arbitra- 
tion, Income Tax, Estate Duty, Motor Vehicles. Accidents. 
“Marine! ‘Fire ard: Life ‘Insutance: Up- to-date case- laws have been 
‘ificorporated, : as mE às' possible. 0 "^ i NG Ah; 
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Pana ‘The Author, ‘ag’ he says in his "Preface, has ‘had certain 
“opportunities of ‘gaining’ ‘Knowledge’ and gathering experience 
' i" practical Insurance: law’ by being in ‘touch with the day- to-day 
working of:an. 'Insuriince Ofganisation. He'has utilised that 
experience and a a in the Prepar abon of this Book, The 
"iuthor is not new to ui! "We have had’ the pléasuré ‘of going 
through his prior publications on the West "Bengal Premises 
Rent Control Act, 1948, and also 1950. _ These were tiny but 
timely publications ‘and gervéd the ‘plofession well. His small 
“book on the Industrial Disputes Act, 1947 and his Students’ 
Volumes on Mohomedan Law, Law of Persons, Contract, Equity 

and Jurisprudence have been of great aid to. many. 
i 4 
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w. .. Mr.- Justicé P. B. Mukherjeé hàs written: ' Foreward ' to this 
present volume; lo quote his Lordship's own words. , s» 
“The learned author -has arranged his book: i in à: very 
methodical way and with great care and industry. India is a 
land of Statutes. The Insürancé Act, therefore, finds the place 
in the book and quite rightly. -The.treatment of its various 
_ Sections in the book i 1s fairly exhaustive and very helpful., The’ 
law of Insurance is treated separately in Part II of the ‘book 
by the àüthor. ' In assimilation of the law, in discussing various 
‘precedents, in the range of the law covered, and in the method 
of presentation this part is a fine achievement., It not onlv 
‘deals with the general law of insurance but also, particular in- 
ý surance like the, marine, insurance, the fire insurance; the life 
insurance, the ‘accident insurance and, :the motor. vehicle in- i 
“surance. Of particular interest, is the discussion in this part on i 
- the impact of law of insurance on taxation. I have read with 
great interest the chapters.’ on Insurance and Income Tax and 
Insurance and Estate Duty. The discussion of the case law 
i, very readable and avoids unnecessary prolixity. e 
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"The learned author has focussed attention of ihe readers on 
«some aspects of the interesting jurisprudence of Insurance.law. | 
I hope it will not only be useful to the profession for the practi- — < ` 
cal work jn the Courts but also to the business offices in their 
practical management dealing with insurance. It will do more 


than its usual service as a text book on the subject if it also 
Serves to stimulate interest in the law of insurance. 


Most respectfully, we join with the Lordship in -his appre- 
ciation of this. work. 
e. ee 
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The get-up of the Book; is also excellent. - | 


